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PART    THE    SECOND. 


A       W 


AS  REFERRED  TO  THINGS 
OR  PROPERTY. 


Quod  enim  eft  jus  civile  ?  quod  neque  infle&i  gratia,  neque 
perfringi  potentia,  neque  adulteraii  pecunia  poffit :  quod  fi  non 
mode  oppreflum,  fed  etiam  defertum,  aut  negligentius  adfer- 
vatum  erit,  nihil  eft,  quod  quifquam  fefe  habere  certum,  aut 
a  patre  accepturuin,  aut  relidlurum  liberis  arbitretur. 

M.  T.  Cic.  omt.  pro  A,  Ctscind  §  26. 
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ERRATA. 

See  an  Important  error  Vol.  I.  362.  corre&ed  in  this  vo- 
lume 540.  n. 

Vol.  I.   369.  for  quiritium  r.  £>uiritium. 
Vol.  II,  50.  for  Dag.  r.  Deg  without  the  period. 

332,/ir  the  comma  put  a  period  after  magnified. 


t>ART    THE    SECOND. 

Of  the  Laws,   as  referred  to  THINGS,   or 
PROPERTY. 


LECTURE      XIX. 

O/*  eftdtes  m  refpeti  to  the  quantity  of  mtereft 

that  may  be  had  therein* 

• 

ACCORDING    to   the  diftributive 
plan,  a  delineated   in  the  la  ft  of  my 
elementary   difcourfes,    this   fecond  Part  of 

our  courfe  of  ledures  is  to  treat  of  THINGS, 

• 

Or  PROPERTY. 

The  fubje&s  of  human  property  are  ve/ 
publicly  vel  privati  juris.  Under  the  former  of 
thefe  clalTes  are  comprehended,  by  the  law  of 
nature,  all  fuch  external  things  as  no  indivi- 

•  Eiem.  of  jur.  left.  VI. 
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dual  holds  in  his  immediate  occupation  and 
enjoyment.  In  a  ftate  of  civilifation  alfo, 
there  are  many  things  which  may  be  denomi- 
nated "  publici  juris"  Such  are  common  high- 
ways, common  bridges,  common  rivers,  and 
common  ports  or  havens.  Every  member  of 
the  ftate  hath  an  equal  right  to  thefe  accom- 
modations, and  is  maintained  therein  by  the 
lawjS  of  fociety.  Much  of  the  fame  nature 
are  the  public  benefits  of  light  and  air,  one 
of  which  may  be  injuriouily  obftructed,  and 
the  other  rendered  unwholefome  and  ofFenfive 
by  various  means ;  and  for  fuch  nufances  the 
municipal  laws  provide  fuitable  redrefs. 

But  the  term  "  property  "  is  more  juftly 
applicable  to  fuch  things  as  may  be  privati 
juris,  or  are  capable  of  exclufive  ownership 
and  dominion.  The  origin  of  fuch  property 
is  well  illuilrated  by b  Grotius,  whofe  ideas  and 
allufions  are  much  followed  by  fir  William 
Blackftone,  in  his  elegant c  differtation  on  this 
fubjett.  It  is  agreed,  that  one  man's  right 
of  excluding  another  from  things,  which  the 
former  holds  in  prefent  and  actual  pofTeffion, 
is  maintainable  on  the  ground  of  occupancy; 

*  dp  j.  b.  &  p.  1.  ii.  c.  2.  «  B.  u.  c.  I. 

and 
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and  that  this  mode  of  acquifition,  this  tem- 
porary and  tranfient  enjoyment  of  external 
things,  may  fubfift  independently  of  civil  fo-» 
ciety,  by  the  law  of  nature.  But  whether 
there  can  be  any  valid  tranfmijjion  of  property, 
without  the  aid  of  municipal  laws,  is  not 
equally  clear.  However,  when  political  com- 
munities are  once  formed,  it  feems  then  fuper- 
fluous  to  d  account  for  the  due  alienation  of 
property,  either  by  calling  it  a  continuation  of 
the  former  occupancy,  or  a  dereliction,  of 
which  the  fuccelTor  has  the  firft  notice,  and 
takes  immediate  advantage.  Without  the 
help  of  this  refinement,  the  effectual  transfer 
and  tranfmutation  of  property  may  well  be 
referred  to  the  force  of  civil  inftitutions,  ul- 
timately founded  on  antecedent  general  prin- 
ciples of  natural  law.  For  reafon  dictates 
the  expedience  and  neceflity  of  regulations 
for  this  purpofe,  tho  the  particular  provifions 
are  left  to  arbitrary  feledtion.  Society  itfelfi 
"  exciufive  property,  and  its  tranfmiflible  qua- 
lity, arofe  out  of  the  common  exigencies  of 
mankind,  and  are  requilite  to  the  general 
welfare  and  peace.  Every  violation  of  pro- 


a  2  Black,  comm,  9,  10.  •  Puf.  1«  of  n.  &  n.  b.  ir. 

0.4.  §14. 
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perty  is,  for  thefe  reafons,  univerfajly  con- 
fidered  as f  immoral,  as  a  breach  of  the  fecon- 
dary  or  hypothetical  law  of  nature,  not 
merely  as  prohibited  by  civil  fanctions. 


The  great  division  of  property  eftabliflied 
by  the  laws  of  England,  and  which  ought  to 
be  conftantly  and  attentively  remembered,  is, 
into  Things  Real,  and  Things  Perfonal:  thefe 
are  refpeftively  the  fubjecls  of  very  different 
regulations,  and,  as  it  were,  of  diftindl  fyftems 

of  inrifnrnHenre . 


*-* 

of  jurifprudence. 


Every  fpecies  of  things  real  is  compre- 
hended under  the  word  "  hereditament," 
iignifying  whatever  may  be  inherited  in  a 
courfe  of  defcent,  whether  of  a  corporeal  or 
incorporeal  nature.  Corporeal  hereditaments 
are  lands  only;  for  that  term  "  land"  includes  * 
every  fpecies  of  foil  with  the  produce  thereof, 
as  woods  and  the  like,  with  the  ftrudures  and 


f  Elem.  jur.  15.' 

«  i  Inft.  4.  19.  b.— — But  tho  that  term  might  (till  include 
houfes  and  other  edifices,  obfcurity  now  feldom  is  imputable  to 
the  ftudied  brevity  of  conveyancers. 

t  edifices 
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edifices  alfo,  and  even  extends  its  fignification 
to  places  covered  with  water,  as  lakes  and 
moors.  The  word  "  h  tenements,"  which  is 
frequently  joined  in  the  fame  fentence  with 
lands  and  hereditaments,  is  more  compre- 
henfive  than  the  former,  and  lefs  fo  than  the 
latter  of  thofe  expreffions ;  and  it  includes  not 
only  all  corporate  inheritances,  which  are  or 
may  be  holden>  but  alfo  all  inheritances  ifluing 
out  of  thofe  of  a  corporeal  nature,  or  con- 
cerning, or  annexed  to,  or  exercifeable  within 
the  fame,  tho  they  He  not  in  tenure,  as  rents 
and  other  profits  granted  out  gf  land* 

I  now  proceed  to  inquire  into  the  property 
which  may  be  had  in  corporeal  hereditaments, 
or  lands,  underftood  as  above  defcribed. 

It  will  be  of  frequent  ufe  to  bear  in  mind, 
that  '  eftates  in  lands  are  in  law  denominated 
freeholds  in  two  diftincl  fenfes,  either  in  refe- 
rence, firft,    to  the  quantity   of  intercft,    or, 
fecondly,  to  the  quality  of  the  tenure* 


h  i  Inft.  19.  b.  20.  a. 

*  Co.  comp.  copyh.  §  15,  16,  17.    Braft.  1.  ir;  c;  28. 
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Thefe  different  fenfes  of  the  term  freehold, 
and  their  refpective  contrajls,  will  be  diftinctly 
difcufTed  in  this  and  the  following  lecture. 

•:_-;•     .'  •  .      /    • 

In  regard  to  the  former  ufe  of  the  word, 
(which  has  a  view  to  the  quantity  of  intereft 
in  eftates,  and  which  is  intended  to  engage 
our  prefent  attention)  eftates  are  divided  into 
freeholds,  or  /eft  than  freeholds ;  and  the  prior 
fort  are  fubdivided  into  fuch  as  are  inheritable, 
and  fuch  as  are  for-  term  of  life  only  :  inhe- 
ritable freeholds  are  farther  diftinguifhed  into 
eftates  in  fee  fimple,  and  fee  tail. 


I.  A  fee  fimple,  or  pure  and  abfolute  fee, 
is  the  greateft  and  moft  beneficial  eflate  that 
can  be  enjoyed  in  lands.  Its  name  is  derived 
to  us  from  the  military,  feudal  fyftem;  which 
I  have  briefly  treated  of  in  one J  of  my  ele- 
mentary difcourfes,  together  with  its  eftablifh- 
ment  in  this  kingdom,  and  its  influence  on 
the  rules  relating  to  landed  eftates.  The 
"  genuine  fenfe  of  the  word  "  feodum "  is 
land  holden  of  another  by  fervice.  But  as 
fuch  eftates  were  originally  termed  "  bene-* 


»  Elem.  jur.  left.  V. 

m  "Wright,  introd.  1.  ten.  149. 
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ficia"  and  did  not  acquire  the  name  of 
"  feoda,"  till  they  were  defcendible,  and  as 
all  the  lands  in  England  are  fuppofed  to  be 
holden  mediately  or  immediately  of  the  king, 
for  thefe  concurrent  reafons,  the  word  "  fee" 
very  early  obtained  with  us  a  peculiar  mean- 
ing, and  fignified  the  fame  merely  as  inheri- 
tance. An  eftate  therefo're  in  fee  fimple  is 
an  unqualified  inheritance  in  lands,  unlimited 
in  its  duration  as  to  defcent.  The  prefent 
proprietor  is  indeed  only  filled  "  tenant "  or 
holder  in  fee  fimple,  according  to  the  above- 
mentioned  idea,  that  all  lands  are  holden  me- 
diately or  immediately  of  the  king.  Yet 
fuch  proprietor  enjoys  all  the  rights  which 
may  be  fuppofed  incident  to  the  moft  perfect 
ownership.  Thus  he  may  proflrate  houfes, 
fell  timber,  change  paftures  into  arable 
ground,  (which  acts  committed  by  a  tenant 
for  life  are  wafte,  and  incur  a  forfeiture  of 
his  intereft)  partially  incumber,  or  com- 
pletely alien  fuch  hereditary  poifeflions.  For 
a  fee  fimple  potentially  includes  all  lefTer, 
fubordinate,  temporary,  and  qualified  eflates 
and  interefts,  which  may  be  derived  and 
created  out  of  it, 

B  Thk 
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This  complete  proprietorfhip  in  lands  may 
be  enjoyed  by  artificial  perfons,  as  well  as  na- 
tural j  for  a  corporation,  either  fole  or  ag- 
gregate, may  be  inthled,  as  fuch,  to  a  fee  iim- 
ple,  or  eftate  perpetually  defcendiblc  to  their 
fucceflbrs* 

L     •'  *  *  •• 

,j£.  .-bis  yfit    'o  MirL-Ji 

Eftates  in  fee  fimple,  if  undifpofed  of  by 
the  living  owner,  devolve  in  infinitum  to  his 
heirs,  according  to  certain  rules  or  canons  of 
defcent,  eftablimed  for  that  purpofe  by  the 
law,  and  on  which  I  mall  hereafter  make 
fome  obfervations,  in  fpeaking  of  them  as  a 
title  to  landed  poflemons.  But  I  mail  take  this 
opportunity  of  remarking,  that n  no  man  can 
create  a  new  fort  of  inheritance,  not  recognized 
by  the  law,  or  model  the  courfe  of  defcent  ac-. 
cording  to  his  own  pleafure  or  invention. 
Thus,  if  knd  be  given  to  a  man,  and  °  his 
heirs  male,  the  law  rejefteth  the  word  "  male," 
and  it  is  an  eftate  of  inheritance,  or  fee  fimple, 
generally.  So,  if  it  be  conveyed p  to  a  man 
and  the  heirs  on  the  part  of  his  mother,  yet 
this  alib  is  a  genuine  fee  fimple,  and  the  neks 
'  .  Jtiffi  b-jri'l  ojiitr.g. 

•Lit.  $  s*-     ilnfl.  13.  a. 

«  But  thefe  words  in  a  will  create  an  eftate  tail,     (i  Inft, 
37,  a.  j  3th  ed.  n.  4.) 
•  i  Inft.  13.  a. 
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on  the  part  of  his  father  (hall  inherit.  Lafl- 
ly,  .*  if  lands  of  the  nature  of  gavelkind, 
(which  by  fpecial  cuftom  defcend  to  all  the 
fons  equally)  are  exprefsly  granted  to  a  man 
and  his  eldeft  heirs,  yet  the  cuftom  mail  not 
be  defeated :  in  like  manner  as  lands  cannot 
be  made  inheritable  by  the  eldefl  heir  female, 
which,  by  the  general  law,  are  caft  upon  all 
the  daughters  or  fitters  alike. 

There  are,  however,  what  are  called  r 
"  bafe  or  qualified  fees,"  as  if  lands  be  given 
to  a  man  and  his  heirs  being  lords  of  a  parti- 
cular manor.  Such  eflate  may  continue  for 
ever  in  the  grantee  and  his  heirs,  becaufe  they 
may  for  ever  be  lords  of  the  manor  fpecified  : 
but  as  it  has  this  qualification  annexed,  it  falls 
fhort  of  the  idea  of  a  fee  fimple  abfolute. 


II.  There  was  alfo  at  the  common  law  a 
peculiar  fort  of  conditional  mheritances  >  -as  if 
lands  were  given  to  a  man  and  the  heirs  of 
his  body,  this  was  conftrued  a  fee  fimple,  on 
condition  that  the  grantee  had  ifftie.  But 
this  eflate  not  being  thought  fufficiently  af- 
fured  to  the  poflerity  of  the  firfl  taker,  (for 

i  I  Inft,  47.  a.  b.        '»  r  i  Inft.  i.b.  ^thed.n.  5.  £27.  a. 
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as  foon  as  he  had  iflue,  he  acquired  a  power 
of  alienation)   the  great  men   of  the  realm, 
therefore,  in  the  thirteenth  year  of  Edward 
the  firft,  obtained  the  paffing  of  the  ftatute 
called  "  Weftminfter  the  fecond,"  the  firft 
chapter  of  which  is  ufually  fpoken  of  by  the 
name  of  the  "  ftatute  de  donis"  and  enacts, 
"  quod  volurias  donatoris  fecundum  formam  in 
carta  donifui  manifefte  expreffam  decetero  obfer- 
•uetur."     This  provifion  gave  origin  to   the 
fecond  fort  of  inheritances,  called  "  eftates  in 
fee  tail  5"  the  policy  of  which  law  was  to  keep 
the  landed  pofleffions  of  noble  and  great  fami- 
lies unalienable  in  their  lineage,  and  to  pro- 
tect them  from  forfeitures  for  treafon.     For 
near  two  centuries  thefe  ends  were  pretty  ef- 
fectually  anfwered.       But   by   a  *  ftatute  of 
Henry  the  eighth,  fuch  inheritances'  are  ex- 
pofed  to  forfeitures  ;  and  now  '  for  many  ages, 
a  tenant  in  tail  of  full  age  has  enjoyed  a  com- 
plete power  of  alienation  againft  remainder- 
men and  the  reverfioner,  as  well  as  again/I  the 
defcendants  of  the  firft  donee  5  tho  the  precife 
period,  when  he  acquired  fuch  power,  feems, 
in  fome  degree,  uncertain  3  and  tho  he  is  frill 
confined  to  certain  formal  procefles,  neceflary 
to  be  purfued. 

a-Qr  "t-pr»r»>     'rL'{."3'*~"~r  J~*    *vr^'    r>*     K*Yt     li' 

•  St.  26  H.  VIII.  c.  1 3.  §  5".  «  See  poft  330,  i,  a. 

Eftates 
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Eftates  tail  then  are  fuch  as  are  <lefcendible 
to  the  iffue,  or  heirs  of  the  body,  of  the  firft 
donee,  as  he  is  called,  in  exclufion  of  his  heirs 
general,  as  a  brother,  or  other  collateral  rela-» 
tion,  who  might  inherit  lands  in  fee  fimple. 
Thus,  if  there  are  two  brothers,  John  and 
Thomas,  by  the  fame  parents,  and  lands  arc 
conveyed  to  John  and  his  heirs,  who  dies 
without  nTue,  this  is  an  eftate  in  fee  fimple, 
and  will  defcend  to  his  brother  Thomas.  But 
if  the  conveyance  be  to  John,  and  the  heirs 
of  his  body,  and  he  dies  without  iflue,  this  is 
an  eftate  tail,  and  will  not  defcend  to  his  bro^i? 
ther,  who  is  not  heir  of  the  body,  but  heir 
general  only :  the  lands  therefore  revert  to  the 
donor, 
lo  5ii.')£.fl  *'*•  ^<f  iaH  <  .foiswfott  yfei/Bsl 

The  limitation  of  defcent  in  eftates  tail 
may  be  more  or  lefs  ftricl: :  as,  to  the  heirs^  of 
the  body,  without  farther  fpecification,  or  to 
the  iffue  by  a  particular  hufband  or  wife,  or 
to^  iffue  male  or  female,  (whether  by  any 
particular  hufband  or  wife  or  otherwife)  ia 
direct  exclufion  and  difqualification  of  the  fex, 
not  named  in  the  gift.  The  diftinction  be- 
tween general  and  fpecial  tail,  the  latter  of 
which  expreffions  is  ufed,  where  the  donation 

is  limited  to  iflue  by  ^  particular  marriage, 

'  *  ° "    'it 

Will 
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will  be  repeatedly  alluded  to  in  profecuting 
the  fubject  of  the  prefent  difcourfe. 

The   principal  incident  to  an  eftate  tail, 
which  affects  the  tenant  or  proprietor  thereof, 
in  refpedl  to  his  prefent  and  continued  pofTef- 
fion  and  enjoyment  of  it,  is  an  exemption 
from  being  called  to  an  account  for  commit- 
ting any  wafte,  or  detrimental  fpoliation,  on 
the  lands  intailed.  *  He  therefore,  like  tenant 
in  fee  iimple,  may  fell  timber,  and  commit 
other  afts  of  the  fame  tendency,  to  leffen  the 
value  of  the  premises,  or  may  change  their: 
quality   and   appearance,    without  reftraint : 
and  the  generality  of  this  licence  makes  it  un* 
neceffary,  in  this  place,  to  inquire,  what  fhall 
b.e  accounted,  in  legal  underftanding,  wafte, 
or  only  a  lefs  detrimental  and  obnoxious  de- 
gree of  fpoliation.    Another  incident  to  eftates 
tail,  in  refpedt  alfo  to  the  prefent  enjoyment  of 
them,  is,  not  to  be  liable  to  ryerger  j  which 
term  may  be  thus  explained.     If  a  man,  hav^ 
ing  a  prefent  intereft  in  lands,  as  an  eftate  to 
endure  for  a  certain  number  of  years,  or  for 
life,  acquires  the  fee  fimple  or  inheritance  in 
the  fame  premises,  in  his  own  proper  right, 
and  without  any  intervening  eftate,  then  the 
prior  eftate  or  intereft  is  drowned^  funk,  or 

merged 
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merged  in  fuch  acquired  inheritance,  and 
uniting  therewith,  becomes  one  fee  funple. 
Thus  alfo,  w  a  lefler  term  of  years  may  be 
merged  in  a  greater  or  longer  term.  But  the 
rule  is  otherwife,  where  the  prior  eftate  is  a 
fee  tail  j  for  that  can  never  merge  ;  but  fuch 
tenant  acquiring  the  fee  fimple,  ftill  continues 
tenant  in  tail,  with  remainder  (as  it  is  called) 
to  himfelf  in  fee.  Tho  in  the  prefent  defcrip- 
tionof  eftates  tail,  I  ufe  the  word  remainder, 
I  fhall  poftpone  the  full  fignification  of  it  till 
I  come  to  treat  of  the  fubtle  doctrine  on  that 
fubjea. 

The  incidents  belonging  to  eftates  tail, 
which  I  have  mentioned,  are  fuch  as  fuppofe 
the  continuance  of  this  fpecies  of  eftate.  But 
the  moft  material  property  of  them  is,  that, 
by  purfuing  fuch  legal  modes  as  I  fhall  here- 
after take  notice  of,  the  tenant  in  tail  may 
convert  his  intereft  into  a  fee  fimple,  in  order 
to  make  a  complete  alienation,  or  to  effectuate 
any  other  lawful  purpofe. 


Having    mentioned    the    two    kinds    of 
inheritable  freeholds,  I  proceed  to  the  d&* 


»j 

fcriptijn 
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fcription  of  freeholds,  which  are  not  of  inhe- 
ritance. 

Of  thefe,  the  moft  important  interefl  or 
eftate,  is  of  him,  who  is  in  law  filled  "  tenant 
in  tail  after  poflibility  of  iflue  extinct." 
This  denomination  is  applied  to  a  male  or 
female  donee  in  fpecial  tail,  whofe  hufband  or 
wife,  as  the  cafe  may  refpedtively  be,  from 
whom  the  inheritable  ifTue  was  to  fpring,  is 
deceafed x  childlefs,  or  having  left  iflue,  there 
is  none  furviving,  and  fo  there  remains  no 
poflibility  that  the  eftate  mould  be  tranfmit- 
ted  according  to  the  form  of  the  gift.  There 
is  the  fame  impofljbility  of  inheritable  iflue, 
where  the  parties  are  divorced  for  fome  caule, 
which  makes  the  marriage  void  from  the  be- 
ginning, yet y  they  ape  not  tenants  in  tail  af- 
ter poflibility,  but  have  a  bare  eftate  for  life ; 
for  the  eftate  I  am  defcribing  muft  proceed 
from  the  adt  of  God,  namely,  the  death  of  one 
of  the  parties  without  iflue. 

The  perfon  claiming  this  intereft  muft 
once  have  had  a  defcendible  eflate.  There- 

*  This  definition  muft  not  be  taken  fo  ftridly,  as  to  include  a 
female  donee  in  fpecial  tail,  left  a  widow  in  a  ftate  of  preg- 
nancy ;  (he  mull:  continue  tenant  in  fpecial  tail. 

X  i  Inft.  28.  a. 

4  fore, 
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fore,  *  if  lands  were  given  to  the  hufband 
and  wife,  and  to  the  heirs  of  the  body  of  the 
hufband,  the  remainder  to  the  hufband  and 
wife,  and  to  the  heirs  of  their  two  bodies  be- 
gotten, and  the  hufband  died  without  iffue, 
the  wife  could  not  be  tenant  in  tail  after  pof- 
fibility,  for  the  fecond  remainder  in  fpecial 
tail  was  utterly  -void,  fince  the  iffue  of  the 
hufband  would  inherit  by  force  of  the  general 
tail  and  the  inheritors  by  force  of  the  fpecial 
tail,  were  to  be  the  iffue  of  that  hufband,  and 
fo  the  former  and  greater  limitation  included 
and  fruftrated  the  fubfequent,  which  was  lefs  : 
confequently  the  wife  never  had  an  inheritable 
eflate,  and  for  this  reafon  was  not  in  titled  to 
become  tenant  in  tail  after  poflibility  of  iffue 
extindt.  But  *  in  fome  cafes,  where  the  in- 
difpenfable  requifite  of  having  once  had  an  in- 
heritable eflate  is  complied  with,  which  inte- 
reft  is  afterwards,  according  to  the  terms  of 
the  conveyance,  converted  into  a  tenancy  for 
life,  yet  fuch  party  may  have  the  privileges 
of  a  tenant  in  tail  after  poffibility  of  iffue  ex- 
tincl:.  But b  a  donee  in  tail  general,  or  the 
iffue  of  a  donee  in  fpecial  tail,  can  never  have 

*  I  Inft,  28.  b.  "  i  Inft.  28.  a.  b  Lit.  §  34. 

their 
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their  intereft  diminished  into  this  eftate,  but 
remain  tenants  in  tail ;  for  there  can  never  be> 
in  contemplation  of  law,  an  impoffibility  of 
iiTue  inheritable  to  their  lands* 

A  tenancy  in  tail  after  poffibility  is  of  a 
middle  nature  between  eftates  of  inheritance 
and  for  life.  In  many  refpects,  c  /uch  te- 
nant is  confldered  by  the  law  as  having  mere- 
ly an  eftate  for  life.  The  chief  privilege,  by 
which  he  is  diftinguifhed  above  other  tenants 
for  life  is,  that  he  is  not  accountable  for 
wafte.  The  reafon d  of  this  exemption  feems 
to  be  founded  in  the  intention  of  the  donor, 
which,  tho  afterwards  fruftrated  by  the  act  of 
God,  was,  originally,  to  beftow  and  convey  a 
defcendible  eftate,  drawing  after  it  this  ad- 
vantage 5  and  tho  its  inheritable  duration  be 
deftroyed,  the  comrniffion  of  wafte,  from  thefe 
confiderations,  cannot  be  legally  reputed  as 
an  injury.  But e  this  is  faid  only  to  amount 
to  an  excufe  from  being  punifhed  for  fuch 
wafte,  as  by  forfeiting  his  eftate ;  and  that  if 
the  wafte  confifts  in  felling  timber,  it  belongs, 
when  fo  felled,  to  the  perfon  intitled  to  the 


«  I  Inft.  28.  a.  '  Dr.  and  Stud.  dial.  ii.  c,  i. 

•  4  Co.  63.  a. 

next 
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next  eftate  of  inheritance.  If,  however,  '  a 
tenant  in  tail  after  poffibility  grants  over  his 
eftate,  the  alienee,  according  to  Sir  Edward 
Coke's  repeated  doctrine,  has  no  other,  or 
greater  privileges  than  common  tenants  for 
life, 


I  am  next  to  conlider  fuch  freeholds  as  are 
not*  and  never  were,  eftates  of  inheritance,  but 
merely  for  life* 

All  freeholders,  whether  they  have  an  eftate 
of  inheritance,  or  for  life,  are,  in  legal  lan- 
guage,^^/  of  their  lands ;  becaufe,  antiently, 
conveyances  of  fuch  interefls  were  conftantly> 
and  are  now  fometimes,  accompanied  and 
effected  by  a  form  of  invefliture,  called  livery 
of  feifin ;  whereas  leffees  for  years  are  only 
faid  to  be  poff'ejjed  of  their  terms. 

Eflates  for  life,  (belides  tenancy  in  tail  af- 
ter poffibility,  already  fpoken  of)  are  of  three 
kinds,  tenancy  by  the  curtefy  of  England,  te- 


f  i  Inft.  28.  a.  (but  in  the  i3th  cd.  a  <Ju.  is  added  from  Hal^ 
MSS.)     2  Inft.  302. 
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nancy  in  dower,  and  fuch  as  are  created  by  aft 
merely  of  the  parties. 


I.  I  cannot  diveft  myfelf  of  the  idea,  that 
tenancy  by  the  curtefy  of  England  is  fo  called  as 
betokening  a* local  privilege  or  favor,  rather 
than  h  attendance  on  the  lord's  court.  How 
elfe  comes  it  to  be  tranflated,  in  our  old  law, 
per  kgem  Anglice  ?  Befides  it  is  '  faid  to  be 
granted  of  the  curtefy  of  Henry  the  firft.  It  has 
been  eftablifhed  indeed  in  other  countries.  But 
thofe  who  gave  it  the  Englifh  denomination 
probably  never  heard  of  the  refcript  of  Con- 
ftantine,  or  the  k  inftitutions  of  Lotharius. 
The  Scotch,  as  well  as  Irim,  feem  to  have  re- 
ceived it  from  us :  and  tho  in  the  northern 
parts  of  this  ifland  it  was  called  "  curialitas" 
that  !  term  probably  meant  no  more  than  its 
other  appellation,  "  the  curtefy  of  Scotland." 

8  Ex  gratia  Itgis  Anglic.     Spel.  gl.  329. 

k  2  Black,  comm.  126. 

1  Mirr.  c.  I.  §  3.     Seld.  Jan.  c.  ii.  §  38. 

k  Lindenbrog.  LI.  Alaman.  t.  92.——"  Si  tejles  pater  babet, 
ymJ  niidiffent  ilium  infantem  oculos  aperire,  ei  potuij/et  culmtn  damns 
•vidtre,  et  quatuor  parities,  &fr." 

1  Reg.  maj.  b.  ii.  c.  58.  Macken.  1.  i.  t.  6.  &  b.  ii.  t.  9.— 
Crag  calls  it  indifferently  curialitas  and  curtejia.  j.  f.  1.  ii.  dieg.  22. 
$  40  &c.  And  Skene,  de  verb,  fignif.  v.  curialitas,  explains  that 
word  in  tl;is  fenfe. 

This 
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This  law,  (which  is  very  confonant  to  na- 
'ture  and  reafon,  whether  deducible  from  m  Ro- 
man, or n  feudal,  inftitutions)  was  fully  efta- 
•  bliihed  here,  at  leaft  as  early  as  the  beginning 
of  the  reign  of  Henry  the  third.  For  °  in  a 
writ  or  mandate  in  the  eleventh  year  of  his 
reign  *  ordaining  the  reception  of  it  in  Ireland 
alfo,  the  right  to  this  eftate  is  thus  defcribed  : 
"  Ji  aliquis  defponfaverit  aliquam  mulierem,  Jive 
viduam,  five  aliam  hcereditatem  habentem,  et 
ipfe  poftmodum  ex  ea  prolem  fufcitaverit,  cujus  * 
clamor  auditus  fuerit  infra  quatuor  parietes9 
idem  vir^fifupervixerit  ipfam  uxoremfuam,  ha~ 
bebit  tota  vita  fua  cujlodiam  hcereditatis  uxoris 

m  Crag.  j.  f.  1.  ii.  dieg.  22,  §  40.     Cod.  1.  vi.  t.  60.  le.  i. 

ft  2  Black,  comm.  126,7.  &  Linden.  LI.  Alaman.  t.  92. 
§  2. — ~5;  autem  aliter,  cujus  eft  proprietas  (a  feudal  term)  ipft 
conquirat. 

0  Hal.  hift.  com.  law,  c.  9.     Wright's  int.  1.  ten.  193,  4. 

P  There  is  a  fimilar  defcription  in  Glanville,  (b.  vii.  c.  18.) 
who  wrote  under  H.II.  except  that  in  the  writ  of  H.  III.  the  claufe 
licft  ea  &c.  is  an  addition.  And  the  expreffion  of  the  child's  being 
heard  to  cry  occurs  in  reg.  maj.  b.  ii.  c.  58 ;  which  induces  me  to 
think  the  Scotch  law  in  this  refpecl,  (like  the  whole  of  reg.  maj. 
whatever  authority  that  work  may  have  acquired)  copied  from 
the  Englifti  inftitutions.  For  tho  that  colledtion  of  Scotch  law  is 
referred  to  the  time  of  Malcolm  Mackenneth  the  fecond,  fir  T. 
Craig  (j.f.  1.  i.  dieg.  8.  §  1 1.)  fpeaks  of  it  as  taken  word  for  word 
from  Glanville.— It  was  formerly  indifpenfable  that  the  child  mould 
be  heard  to  cry.  ( I  Reeves'  hift.  Engl.  law,  298, 9.)  Some  doubts 
of  this  neceffity  were  entertained  in  the  time  of  Littleton,  (Lit. 
§  35.)  and  even  of  H.  VIII.  (Dy.  25.  a.  b.)  but  it  was  refolved, 
29  Eliz.  (8  Co.  33.  a.)  that  the  crying  was  only  proof  of  the  ma- 
terial point,  viz.  that  the  iffue  was  born  alive. 

C  2 
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fuce,  licet  ea  forte  habuerit  hceredem  de  frimo 
viroftio,  qui  fuerit  plena  a  tat  is"     This  right 
of  a  hufband  can  now  only  accrue  in  the  fol- 
lowing manner,  namely,  where  q  a  man  mar- 
ries a  wife,  actually  feifed  of  an  eftate  in  fee 
fimple,  fee  tail  general,  or  as   heir  in  fpe- 
cial  tail,  and  has  iffue  by  her  capable  of  inhe- 
riting fuch  eftate,    and  then  the  wife  dies, 
hereupon  the  hufband  becomes  tenant  by  the 
curtefy.     But  the  facts  need  not  happen  in 
the  ftated  order  in  which   I  have  mentioned 
them.     For  r  if  the  iflue  be  born  and  die  be- 
fore the  lands  defcend  to  the  wife,  ftill  the 
hufband  may  have  this  eftate.     And  if  a  man 
marries  a  widow  inheritrix,  having  inheritable 
iffue  by  her  former,  and  inheritable  iflue  alfo 
by  fuch  fecond,  hufband,  he  (hall  be  tenant 
by  the  curtefy.     This  is  proved  by  the  terms 
of  the  definition,  which  only  requires  iflue 
capable  of  inheriting,  and   by  the  old  writ 
above   cited,  and  other   antient s  authorities. 
The  fame  rule  prevails  in  '  Scotland. 

Where  -an  eftate  is  given  to  a  hufband  and 
wife  in  foetal  tail,   and  the  wife  after  the 

*  Lit.  §  35. 

r  I  Inft.  29.  b.   8  Co.  35.  b.    Crag.  j.  f.  l.ii.  dieg.  22.  §  43. 

•  Fitz.  t.  dower,  198.     Bro.  t.  tenaunt  per  le  curtefie,  pi.  8. 
'  Crag.  j.  f.  1.  ii.  dieg.  22.  §  43. 

death 
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death  of  the  former,  marries  a  feccnd,  hufband, 
in  this  cafe,  the  ftatute  de  donis  exprefsly  pro- 
vides, "  me  habeat  decetero  fecundus  vir  bujuf- 
modi  mulieris  aliquid  in  tenemento  fa  data  per 
conditionem,  poft  mortem  uxoris  ejus,  per  kgem 
Anglice ;"  which  laft  words  are  the  Latin 
phrafe  for  the  curtefy  of,  England.  This 
claufe,  fir  Edward  Coke  u  fays,  might  well 
have  been  omitted,  being  but  a  confequence 
of  the  purview  of  the  ftatute.  Yet  in  a  very 
early  x  cafe,  it  was  adjudged,  that  a  fecond 
hufband,  who  married  a  widow,  having  been 
at  her  firft  efpoufals  a  donee  infrankmarriage, 
(which  y  is  a  fpecies  of  gift  in  fpecial  tail) 
and  had  iffue  before  the  paffing  of  this  a<5t, 
ihould  be  tenant  by  the  curtefy,  becaufe  the 
words  are  "  nee  habeat  decetero,"  which,  it 
was  thought,  proved  that  the  law  before  was 
otherwife.  The  ifTue  of  fuch  fecond  marriage 
could  not  have  inherited  under  the  gift  in 
fpecial  tail.  This  cafe  therefore  mews,  that 
it  was  not  antiently,  tho  it  is  now,  necef- 
fary,  in  order  to  intitle  the  hufband  to  be  te- 
nant by  the  curtefy,  that  the  ifTue  mould  be 
fuch  as  was  capable  of  inheriting  the  lands. 
The  fame  idea  is  perhaps  corroborated  by 
confidering,  that  among  the  cuftoms  of  ga- 

a  Inft.  33$.  *.  Ibid.  r  Lit.  §  17.     \  Inft.  21.  b. 

C  3  velkind, 
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velkind1,  as  prevailing  in  Kent,  (fuppofed 
to  have  been  of  very  general  prevalence  in 
antient  times)  one  is,  that  a  man  may  be 
tenant  by  the  curtefy  without  having  any 
iffue.  But  it  is  -now  efTentially  requifite,  (as 
to  all  lands,  not  of  that  tenure)  that  there 
Should  be  iflue  capable  of  inheriting :  thus,  * 
if  it  be  a  tenancy  in  tail  male,  the  birth  of  a 
daughter  will  not  veft  this  eftate  by  the  cur- 
tefy. There  muft  be  an  actual  feifin,  or  H 
where  that  cannot  be,  a  feifin  in  law,  of  the 
wife,  conftante  matrimonio,  to  conftitute  the  huf- 
band's  right  to  this  fpecies  of  freehold  eftate. 


II.  I  now  proceed  to  tenancy  in 
which  is  the  antient  provifion  made  by  the 
law  for  widows,  before  the  modern  practice  of 
jointures  was  introduced,  and  which  ftill  con-; 
tinues  of  frequent  occurrence. 

Of  dower  there  are  four  forts,  that  at  the 
common  law,  that  by  fpecial  cuftom,  that  ad 
ojllum  eccleftte,  and  that  ex-  affenfu  patris  -,  and 

z  i  Inft.  30.  a.  Rob.  gayelk.  b.  ii.  c.  I. On  the  other 

hand,  the  hufband  of  a  tenant  in  gavelkind  is  fubjeft  tofome  dif- 
advantagcs ;  for  his  tenancy  by  the  curtefy  extends  only  to  a 
moiety  of  the  wife's  and,  and  ceafes,  if  he  marries  again.  This 
at  lead  is  the  cuftom  of  gavelkind  in  Kent.  (R.ob.  ibid.) 

*  i  Inft.  29.  b.  b  I  Inft.  29.3. 

there 
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there  was  antiently  a  fifth  kind,  called  dower 
de  plus  belle,  fince  abolifhed.  Of  thefe  the 
moil  nccefFary  to  be  attended  to  is  the  firft, 
tho  the  claim  is  very  commonly  barred 
by  the  poiitive  and  exprefs  fubftitution  of  a 
e  jointure  in  lieu  thereof.  Dower  then  at  the 
common  law  d  is,  where  a  man  is  feifed  of 
certain  lands  or  tenements  in  fee  fimple,  fee 
tail  general,  or  as  heir  in  fpecial  tail,  marries 
and  dies,  hereupon  the  wife,  after  the  death  of 
her  hufband,  mall  be  endowed  of  the  third 
part  of  fuch  lands  and  e  tenements,  as  were 
her  hufband's  at  any  time  during  the  cover- 
ture, to  hold  for  term  of  her  life.  This  eftate, 
therefore,  appears  to  bear  a  flrong  refemblance 
f  to  tenancy  by  the  curtefy.  But  an  z  attual 
feifm  of  the  hufband  is  not  necefTary ;  where- 
in, but  in  few  other  particulars,  it  differs  from 
the  eflate  laft  defcribed.  It  is  provided  by 
*  magna  carta,  "  vuftM  mancat  in  cafitali  mef- 

'  Sir  William  Blackftone  (i  Black,  comm.  138.)  is  treating 
of  what  is  pleadable  at  law  in  bar  of  dower.  In  equity,  a  col- 
lateral fatisfadion,  by  real  or  perfonal  effects,  if  fo  accepted,  is  a 
bar.  (i  Inft.  36.  b.  I3th  ed. n.  i.) 

d  Lit.  §  36. 

e  But  the  claimant  in  a  writ  of  dower  muft  not  fue  for  her 
third  part  by  this  general  and  uncertain  expreffion.  (Lord  Raym. 

4-) 

f  Crag.  j.  f.  li.  ii.  dieg.  22.  §  41. 

«  i  Inft.  31.3.  h  C.  7. 

C  4  fuagio 
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fuaglo  maritifni  per  quadraginta  dies,  Infra  quos 
ajfignetur  el  dos  fua."     The  *  reafon  of  the 
difference,  why  a  wife  in  cafe  of  an  elopement 
with  an  adulterer,   forfeits  her  dower,  and 
yet 'the  hufband  leaving  his  wife,  and  coha- 
biting with  another  woman,  does  not  forfeit 
his  tenancy  by  the  curtefy,   is  becaufe   the 
*  flatute  of  Weflminfter  the  fecond  does  by 
exprefs  words  under  thefe  circumftances  create 
a  forfeiture  of  dower ;  but  there  is  no  act  in- 
flicting in  the  other  cafe  on  the  adulterous 
hufband  the   forfeiture  of  a  tenancy  by  the 
curtefy.     The  1  wife's  claim  of  dower  is  alfo 
forfeited  by  the  high  or  petty  treafon,  but  not 
by  the  felony,  of  her  hufband.     On  the  other 
hand,  if  m  a  wife  inheritrix  be  attainted  of  fe- 
lony,  the  hufband  fhall  not  be  tenant  by  the 
curtefy,  unlefs  he  had  ifTue  by  her  born  before 
the  felony,  and  then  he  will  be  intitled  to  fuch 
intereft,  in  refpect  of  the  poffibility  that  fuch 
might  have  inherited  the  eftate. 


1  3  Wms.  276,  7.  k  13  E.  I.  ft.  I.  c.  34. 

i  St.  i  E.  VI.  c.  12.  §  17.      5  &  6  E.  VI.  c.  ii.  §  13. 
I  Inft.  37.  a. 
*  l  inft.  40,  a. 


III.  Laftly^ 
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III.     Laftly,  I  am  to  mention  eftates  for 
life  created  by  aft  merely  of  the  parties.     The 
grant  of  fuch  eftate  is  fometimes  called  <€  a 
leafe  for  life,"  and  the  grantee  "  a  leffee," 
whether  it  be  for  his  own  life,  or  of  one  or 
more  other  perfons,  in  which  latter  cafe  he  is 
ftiled  "  tenant  pur  auter  vie."     Under "  the 
name  and  idea  of  eftates  for  life,  and  freeholds, 
are  included  fuch  interefts,  as  may  laft  for  that 
term,  having  no  certain  period  affixed  to  them, 
tho  determinable  on  poffible  or  probable  con- 
tingencies, as  a  grant  to  a  woman  during  her 
widowhood,  and  fo  in   analogous  inftances. 
It  is  alfo  to  be  obferved,  that  a  grant  generally 
made,  and  without  expreffing  any  particular 
quantity  of  intereft  whatfoever,   conveys  an 
eftate  for  the  life  of  the  grantee.     The  law  *   / 
confiders  an  eftate  for  a  man's  own  life  as  a 
higher  intereft  than  if  it  was  holden  for  the 
life  of  another. 

It  is  a  privilege  incident  to  tenants  for  life, 
and  indeed  to  thofe  who  have  but  an  inferior 
intereft  in  lands,  to  take  reafonable  eftovers, 
that  is,  wood,  for  purpofes  of  repairing,  burn- 

»  Braft.  1.  iv.  c,  28.  •  i  Inft.  42.  a. 
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ing,  hedging,  and  making  implements  of 
hufbandry,  for  the  more  beneficial  occupation 
of  the  particular  premifles.  Thefe  fir  Edward 
Coke p  calls  "  eftoveria  ezdijicandi,  ardendi> 
arandi,  &  claudendi"  and  in  Englifh,  "  houfe- 
bote,  firebote,  ploughbote,  and  haybote." 
Houfebote  therefore  appears  to  be  of  two 
kinds,  including  wood  for  repairs,  as  well  as 
for  fuel.  To  q  anfwer  the  former  purpofe,  it 
feems,  timber  may  be  taken,  even  without 
affignment,  by  the  general  law,  and  where 
there  is  no  exception  of  trees,  and  no  cove- 
nant in  restraint  of  this  privilege:  fince  a 
tenant  for  life  or  years  is  punifhable  for  per- 
miflive,  as  well  as  voluntary,  wafte.  The 
other  occafions  of  taking  botes,  efpecially r 
fuel,  muft,  I  apprehend,  be  confined  to  bufhes 
and  fmall  wood.  Befides  which,  tenants  for 
life,  and  thofe  for  years,  are  now  generally 
laid  under  farther  reflridions,  by  fpecial  co- 
venant and  agreements,  and  timber  trees,  or 
trees  likely  to  become  timber,  are  frequently 
exprefsly  excepted  out  of  the  deeds  creating 
thofe  eftates. 


i  Inft.  41.  b.  i  Mo.  23.  pi.  80.  r  3  Leon.  16. 

Having 
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Having  thus  far  treated  of  freehold  eftates, 
I  proceed  to  mention,   very  briefly  for  the 
prefent,   thofe  that  are  /e/s,  and  of  inferior 
eftimation,  as  leafes  for  terms  of  years,  which 
are  called  chattels  real,  partaking  of  the  na- 
ture of  real  property,  but  more  allied  to  per- 
fonalty :  under  which  clafs,   they  are  ufually 
•included.      Leafes  for  years   were    of  little 
account  in  our  antient  law s,  for  which  divers 
reafons  concurred. — If  a  leafe  be  made  for  a  lefs 
time  than  a  fingle  year,  fuch  leiTee  is  ranked 
among  tenants  for  years.     A  leafe  for  years, 
determinable  on  lives,  is  ftill  a  mere  chattel 
intereft,  becaufe  it  cannot  exceed  the  term 
certainly  prefixed,  tho  it  may  have  even  a 
(horter  duration.     It  may  be  proper  here  to 
add,  that  a  *  leffee  for  years,  tho  there  is  no 
covenant  to  repair  or  rebuild,  is  amenable  for 
wafte  in  general ;  and,  if  a  houfe  is  confumed 
by  fire,  he  muft  rebuild  it.   And u  a  lefTee,  who 
covenants  to  pay  rent,  and  to  repair,  cafualties 
by  fire  excepted,  continues  liable  to  payment, 
tho  the  premifles  are  burned  and  not  rebuilt 
by  the  leflbr,  after  notice. 

*  3   Bac.   abr.    296  ;  where,  as  fir  William  Blackftone 
cbferves  (b.  ii,  c.  20.)  the  do&rine  of  leafing  is  treated  in  a 
perfpicuous  and  mafterly  manner. 

*  I  Vez.  462. 

*  i  Durn.  &  Eaft.  310.  and  the  authorities  there  cited;  tho 
contrary  to  Ambl.  62 1 .  The 
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The  loweft  or  fmalleft  quantity  of  eftate, 
that  can  be  had  in  lands,  is  that  of  a  tenant 
at  will,  who  *  holds  during  the  concurrent  will 
of  himfelf  and  his  landlord,  tho  the  will  of 
one  only  happen  to  be  exprefled,  which  of 
them  foever  it  be.  If  r  a  man  enters  upon 
land  under  a  void  leafe,  and  pays  rent,  he  is  a 
tenant  at  will.  But z  this,  it  feems,  will  not 
fubftantiate  the  leafe.  A  *  tenant  at  will  has 
no  eftate  that  he  can  forfeit  to  the  crown,  for 
he  has  it  not  at  his  own  difpofal.  However 
*  he  has  a  legal  eftate  for  fome  purpofes,  as  to 
take  a  larger  intereft  by  way  of  confirmation. 
But  of  late  the  courts  have  inclined  to  con- 
flrue  eftates  apparently  of  this  nature,  tenan-r 
cies  for  years. 

Having  thus  clafled  eftates  in  refpect  to  tho 
quantity  of  intereft  that  may  be  had  therein, 
I  propofe,  as  I  have  before  intimated,  in  the 
next  lecture  to  confider  the  quality  of  the 
tenure  by  which  they  may  be  enjoyed. 

*  ilnft.  5 5.  a.  r  i  Wilf.  176.  »  Dougl, 

57^,58.  BT  •  i  Wilf.  176.  b  3  Leon.  15. 
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LECTURE       XX. 


Of  the  tenure  of  eftates,  and  of  cufloms  relative 
to  copyholds. 


IN  the  lafl  ledhire  it  was  obferved,  that 
the  term  "  freehold"  was  in  our  law  ap- 
plied to  eftates  in  two  different  fignifications, 
firft,  as  it  relates  to  their  quantity,  and  marks 
the  general  diftindtion  between  freeholds  and 
chattel  intereils  $  fecondly,  as  it  refpe&s  the 
quality  of  the  tenure  by  which  lands  ar« 
holden.  The  former  fenfe  of  the  word  hav- 
ing been  already  difcufled,  the  latter  will  be 
the  fubjeft  of  our  prefent  inquiry. 

It  is  moft  probable  that  *  the  feudal  fyftem 
was  firft  formally  introduced  amongft  us  about 
the  twentieth  year  of  William  the  fkft,  and 


*  Wright's  int.  1.  ten.  c.  2. 

that 
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that  too  by  confent  of  the  general  council, 
tho  thefe  unlettered  fenators  were  unapprifed 
of  the  hardfhips  confequent  thereupon,  which 
afterwards  gave  juft  occaiion  of  complaint. 
We  may  remember,  that,  according  to  this 
policy,  the  fovereign  is  fuppofed  to  be  the 
Original  proprietor  of  the  whole  territory,  and 
to  have  granted  it,  or  the  greateft  part  of  it> 
in  various  diftri&s,  to  his  military  chieftains, 
and  they  to  have  parcelled  out  their  domains 
to  fubordinate  tenants ;  fo  that  all  lands  are 
reputed  to  be  holden  immediately  or  mediately 
of  the  crown.  The  terms  or  conditions,  on 
which  they  are  holden,  form  the  various  kinds 
of  tenures  ;  and  thus  it  happens,  that  b  the 
introduction  of  feuds  and  of  tenures  is  fpoken 
of  as  the  fame  fact  or  event. 

.  •  Tenures  are  divided  into  ecclefiaftical  and 
lay,  free  and  bafe. 


I.  Ecclelia&ical  or  fpiritual  tenures  are  that 
in  frankalmzign,  and  that  by  divine  Jervzce  i 
.but  the  latter  is  no  longer  in  ufe.  Frankal- 
moign  has  little  or  no  alliance  with  the  feudal 
fyftem,  except  as  being  ranked  among  tenures. 

*  Wright's  int.  I.  ten.  c.  2. 

All 
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All  ecclefiaftical  perfons  and  corporations  now 
hold  their  lands  and  tenements  by  this  tenure, 
that  is,  by  doing  undefined  fpiritual  fervice. 
They  are  c  freeholders  in  the  ftrongeft  fenfe, 
and  therefore  any  portion  of  tithes,  or  other 
ecclefiaftical  dues  capable  of  tenure,  holden 
either  by  fpiritual  perfons,  or  by  fuch  lay 
impropriators  as  have  fucceeded  them  in  their 
eftates  and  immunities,  are  freehold  eftates, 
whatever  be  the  condition  of  the  lands  them- 
felves  out  of  which  they  iflue,  fuch  fruits 
being  a  feparate  and  dutincT:  inheritance. 
Thus  the  lay  impropriator  of  tithes  arifing 
from  copyhold  lands  is  intitled,  as  a  free- 
holder, to  vote  at  county  elections.  And,  in 
this  view,  tithes  muft  be  excepted  and  diftin- 
guimed  from  rents,  and  the  like,  ifluing  out 
of  lands,  which  will  follow  the  nature  of  their 
principal,  and  cannot  be  freehold,  unlefs  the 
ftock  from  which  they  fpring  be  alfo  of  that 
tenure. 

II.  Lay  tenures  among  our  anceftors  were 
reducible  to  four  general  forts,  two  of  which 
were  conlidered  as  free,  and  the  other  two  as 
bafe  or  fervile.  The  firft  kind  was  where  the 

«  Braa,  1.  iv.  c.  28.     i  Black,  trails,  1-15,  6. 

9  fervice 
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fervice  or  terms  of  holding  were  honourable, 
but  uncertain,  (efpecially  as  to  time,  as  attend- 
ance on  the  king  in  war)  and  was  called  tenure 
in  "  chivalry"  or  by  knight-fervice.  This 
is  the  moft  properly  feudal  tenure,  and  this 
drew  after  it  thofe  confequences  and  hard* 
fhips  which  fir  William^  Blackflone  d  hath  fo 
clearly  and  elegantly  explained*  Of  the  fame 
nature  was  tenure  by  grand  ferjeanty,  except 
that  the  fervice,  inflead  of  being  purely  mi- 
litary, was  of  fome  other  honourable  kind. 
The  fecond  fort  of  tenure  was  called  "  focage*" 
which,  tho  lefs  dignified,  was  a  happier  con- 
dition for  the  tenant  than  the  former,  this 
being  exempt  from  the  mofl  rigorous  of 
the  feudal  exactions,  and  the  fervices  being 
both  reduced  to  certainty,  and  not  unbecom^ 
ing  a  free  man  to  difcharge,  as  fealty,  (that  is, 
taking  an  oath  of  fidelity  to  the  lord  or  feudal 
fuperior)  fealty  and  pecuniary  or  fome  other 
rent  or  render,  or  the  like.  Thefe  were  the 
two  fpecies  of  free  tenure.  The  other  two 
*  forts,  in  which  the  fervices  were  bafe  and 
fervile,  wer«  both  included  under  the  term 
"  villenage"  If  fuch  difparaging  fervices 
were  reduced  to  a  certainty,  the  tenure  was  of 

4  B.  ilc.5-  *  Draft.  1.  iv.  c.  28.  §  5. 

a  third 
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a  third  kind,  called  privileged  villenagej  if- 
they  were  uncertain,  it  was  of  the  fourth  and 
laft  fort,  namely  pure  or  complete  villenage. 

But  now,  by  that  great  accefiion  to  public 
liberty,  the  ftatute f  for  abolifhing  the  court  of 
wards  and  liveries  and  tht  feudal  hardships, 
all  tenures  are  turned  into  free  and  common 
focage,  with  a  refervation  s  of  frankalmoign, 
and  copyholds :  and  the  honorary  fervices, 
but  not  the  rigorous  burdens  and  exactions,  of 
grand  ferjeanty  are  alfo  to  remain.  From 
this  happy  era  it  has  been  ufual  to  diftinguifh 
eftates,  in  refpect  to  the  quality  of  their  te- 
nure, into  freehold  and  copyhold. 

Socage,  or  as  we  now  term  it,  freehold, 
land  is  h  fuch  as  is  pleadable  at  the  common 
law,  that  is,  recoverable  in  the  king's  fuperior 
courts.  And,  farther,  fuch  land  may  be 
alienated  and  transferred  from  one  proprietor 
to  another,  without  the  intervention  of  the 
authority  of  any  feudal\  fuperior;  whereas 
copyholds  muft  frill  pafs  through  the  hands 


f  12  C.  II.  c.  24.  *  §7. 

*  Old  ten.  t.  frank  fee,  F.  N.  B.  13  C.    Hal.  notes,  (a) 

VOL.  II.  D  of 
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of  the  lord  of  the  manor,  in  whofe  domain 
they  are  included. 

Two  general  forts  of  copyholds '  have  re- 
fpectively  fprung  from  the  two  kinds  of  vil- 
lenage  which  I  have  mentioned. 

I.  Such  copyholds  as  are  now  holden  by 
copy  of  court  roll,  according  to  the  cuftom  of 
the  manor,  but  not  (even  nominally)  at  the 

1  In  one  of  our  moft  valuable  report  books,  (Dougl.  724,  5. 
n.)  a  noble  and  learned  judge  is  reprefented,  "  in  order  to  excite 
inveftigation,"  as  difcufling  the  origin  of  copyholds,  and  arguing, 
from  the  laws  and  cuftoms  of  divers  northern-  parts  of  Europe, 
the  improbability  "  that  all  copyholders  were  originally  vil- 
leins, and  that  by  the  mitigation  of  villenage,  and  the  progrefs 
of  enfranchifement,  the  eftate  grew,  by  degrees,  to  be  more 
free  and  permanent,  till  it  came  into  the  condition  of  a  copy- 
hold." The  term  "  villenage  "  poflibly  here  means  the  con- 
dition of  the  perfons ;  (it  is  ufed  in  the  fame  fenfe  Weft  Symb. 
p.i.  §  380,  which,  and  the  following  §,  are  forms  of  manumiffion) 
but  it  more  commonly  fignifies  the  tenure  of  the  lands. 
That  copyholds  fprang  out  of  the  tenure  called  «  villen- 
age," and  that  they  progreffively  advanced  in  privileges,  is 
confirmed  by  the  general  voice  of  legal  antiquarians.  But 
that  ill  thofe,  who  held  lands  by  that  tenure,  were  not  villeins, 
(which  his  lordftrip's  difcernment  and  arguments  tend  to  prove) 
is  rendered  certain  by  indifputable  authority.  Nothing  can  be 
more  explicit  than  the  following  paflages  to  mew  that  freemen 
might  hold  lands  in  villenage,—"  qui  tenet  in  ijillenagio,  SIVE 
LIBER.,  SIVE  SERVUS,yiza>/  de  rvillenagio,&c"  And  again— 
««  tenebitur  ad  incerta,  ita  tamen  quod  Ji  liber  homo  Jtt,  hoc  faciet 
nomine  VILLENAGII,  &  non  nomine  PERSON/E.  (Bradl.  1.  iv. 
c.  28.  §  5.)  And  fir  Edward  Coke  (i  Inft.  58.  a.  116.  a.  b.) 
fpeaks,  and  cites  many  paflages,  to  the  fame  effed. 

will 
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will  of  the  lord,  are  derived  from  the  privi- 
leged fort  of  villenage,  called  villan  focage. 
This  tenure  chiefly  fubfifteji  in  lands  of 
anttent  demefne>  the  antiquum  dommicum  regis, 
which  was  in  the  hands  of  the  crown  in  the 
times  of  Edward  the  confeflbr,  or  of  William 
the  firft.  Thefe k  eftates,  however,  have  long 
loft  the  name  of  copyholds,  and  are  fliled 
cuftomary  freeholds.  In  this  cafe,  as  in 
others,  additio  probat  minor  it  at  em -t  and  lands 
of  this  tenure,  in  fub fiance,  more  refemble 
mere  copyholds  than  mere  freeholds :  for  they 
can  be  conveyed  only  by  a  furrender  in  the 
manor  court ;  and  whatever  be  their  value ', 
they  do  not  intitle  the  owner  to  vote  for 
knights  of  the  mire.  The  reafon  m,  antiently 
alleged,  why  thefe  tenants  could  not  alien 
according  to  the  general  mode  of  conveyances, 
was  that  the  freehold  of  their  lands  was  in 
the  lord.  But  fir  Edward  Coke n  ftiles  them 
copyholders  of  frank  tenure:  and  it  is  now 
admitted,  that  they  have  a  freehold;  which 
denomination  however  they  feem  to  have 

k  3  Cro.  229.  2  Vent.  143.  Carth.  432.  Ld.  Raym. 
1225. 

1  St.  31  G.  II.  c.  14.  m  Braft.  1.  iv.  traft.  I. 

c,  28.  §  5.  *  Compl.  copyh.  §  32. 

D  2  originally 
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originally  acquired  rather  from  the  quantity 
of  their  intereft,  as  having  never  been  really 
or  nominally  tenancies  at  will,  than  from  the 
quality  of  their  tenure. 


II.  The  fecond  fort,  or  mere  copyholds, 
are  fuch  as  were  antiently  holden  in  pure  vil- 
lenage,  and  were  then  really,  but  are  now 
nominally,  enjoyed  at  the  will  of  the  lord;  for 
it  is  at  prefent  added,  *'  according  to  the  cuf- 
torn  of  the  manor,"  which  qualifies  and  re- 
ftrains  the  arbitrary  difcretion  of  fuch  lord; 
tho  he  ftill,  in  contemplation  of  law,  retains 
the  freehold  (in  refpedt  to  the  quality  of  the 
tenure)  of  afl  lands  fo  granted  or  .demifed 
within  his  feignory. 

All  copyhold  lands e  are  within  and  parcel 
ef  Come  feignory  or  manor. 

Manors  are  faid  to  be  not  unknown  among 
the  Saxons ;  but  they  are  much  more  allied 
to  the  Norman  and  feudal  inflitutions.  A 
manor,  at  this  day,  may  be  confidered  as 
confirming  of  demefncs  and  fervices.  Th« 

•  i  Inft.  58.  b.     i  Cro.  103. 
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demefnes  are  fuch  parts  of  the  diftrift  as  are  in 
the  lord's  occupation,  or  leafed  out  at  his  free 
will  and  pleafure,  uncontrolled  by  the  cuftom 
of  the  manor.  The  fervices  include  attend- 
ance at  the  lord's  courts,  due  in  refpedt  to  fuch 
lands  as  originally  were,  or  are  fuppofed  to 
have  been,  granted  out  on  various  conditions 
of  tenure.  They  alfo  comprehend  the  antient 
referved  rents,  fines  for  admittances,  and  the 
like.  Thus  they  increafe  the  revenue,  and 
fupport  the  territorial  jurifdiction  of  the  lord. 
Jkfides  which,  lords p  of  manors  are  intitled  to 
certain  franchifes  and  emoluments,  derived 
from  the  king's  grant,  real  or  fuppofed,  as  the 
right  of  having  parks,  and  many  branches  alfo 
of  royal  revenue,  which  the  law,  without 
either  a  prefcription  or  exprefs  conceffion  to 
the  contrary,  would  flill  veil  in  the  crown. 
The  uncultivated  refidue  of  the  manerial  dif- 
tridt  was  termed  the  lord's  wafte,  and  ferved, 
as  lir  William  Blackflone  ebferves q,  for  pub- 
lic 

*  It  feems,  divers  franchifea  of  a  manerial  kind  may  be 
prefcribed  for  in  a  que  ejlate  by  perfons,  not  lords  of  a  manor, 
(j  Intt.  114.  a.) 

i  2  Black,  comm.  91. The  prefumption  is,  that  the  lord 

of  a  manor  is  intitled  to  the  foil  of  the  waftes  in  the  manor,  yet 
any  other  may  exclude  him  by  proofs  of  a£ls  of  owner  (hip. 
(§aliflwy  ^  Fearne  v.  Rhodes  &  others.  B.  R.  Mich. 

D  3  M.G. 
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lie  roads,  and  for  common  of  pafture  for  the 
lord  and  his  tenants. 


As  manors  therefore  (to  which  honours, 
baronies,  lordmips,  and  feignories  are  ana- 
logous) proceed  on  the  idea  chiefly  of  feudal 
donations,  and  as  by  the  ftatute  of  Weft- 
minfter  the  third  r,  pafTed  in  the  eighteenth 
year  of  Edward  the  firft,  new  grants  of  lands 
are  to  be  holden  by  the  fame  fervices  as  the 
grantor  himfclf  held  them,  or,  as  it  is  fome- 
times  exprefled,  fubinfeudations  are  prohi- 
bited, hence  it  is  agreed,  that  manors  cannot 
be  created  at  this  day,  but  muft  have  fub- 
fifted  antecedent  to  the  enacting  of  that 
law.  That  a  fubjec"l  cannot  now  conftitute 
fuch  new  manor  is  apparent :  and  it  is  ar- 


14'G.  III.)— — Thefe  waftes  may  be  approved  or  inclofed  by 
the  lord,  (2  Black,  corara.  34.)  or  any  other  feifed  in  fee  of  part 
of  fach  waftes,  (3  Durn.  &  Eaft  445.)  leavirg  a  fufficiency  of 
common;  but  not  where  there  is  a  prefcripdve  claim  to  dig  for 
gravel,  or  any  right  of  eftcvers.  (2  Durn.  &  Eaft.  392.)  It 
ieems,  that  trees  in  or  near  highways  belong  to  him,  who  has 
the  freehold  on  both  lides,  whether  lord  of  the  manor  or  other- 
wife  :  where  that  is  not  the  cafe,  they  appertain,  I  prefume,  to 
the  lord  of  the  wade  over  which  the  way  is  ufed ;  fuch  claim 
however  being  fgbjeft  to  be  defeated  by  proof  of  ownerfhip  in 
the  foil,  (i  Brownl.  42.  Bro.  t.  chimin.  pi.  9.  15.) 

*  C.  i ;  which  chapter,  from  its  initial  words,  is  cal^d  the 
ftatute  of  juia  emptores. 

gued, 
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gued,  *  that  the  crown  is  under  the  fame  dif- 
ability.  But  tho  a  new  manor  cannot  be 
created,  it  feems,  the  fame  *  manor  may  be 
fubdivided,  and  that  the  fubdivifipn.s  may  fe- 
parately  retain  manerial  rights. 

* 

Land, "  mere  freehold,  holden  of  a  manor, 
is  not  parcel  thereof,  but  only  the  rent  and 
fervices  ifluing  out  of  fuch  land.  By  *  the 
grant,  however,  of  a  manor  eo  nomine,  it  feems, 
all  the  demefnes  and  fervices  will  be  effectual- 
ly conveyed,  as  a  caftle.  And  here  it  m'uft 
be  noted,  y  that  the  manor  itfelf,  like  the 
tenements  holden  of  it,  may  be,  as  fome  hold, 
of  copyhold  tenure,  and  demifed  by  the  lord 
of  a  fuperior  feignory. 


»  i  Sho.  142.— —It  had  been  admitted  in  a  former  cafe,  that 
the  king  cannot  convert  a  manor  into  an  honor,  any  more  than 
he  can  change  a  chace  into  a  foreft  ;  and  that  he  cannot  create  a 
new  honor,  but  by  aft  of  parliament,  (i  Bui.  196.)  And  in- 
deed the  difference  between  a  manor  and  an  honor  does  not 
feem  defined,  except  that  the  latter  appears  to  be  a  term  of 
greater  dignity. 

*  Cro.  Eliz.  19-  39.    Ow.  138.  2  R.  A.  122.  Lat.  224. 

»zR.  A.  120.  x  i  Inft.  5.  a.     2  R.  A.  121. 

y  i  Inft.  58.  b.  Yel.  190,  i. But  this  point  is  much  con- 
troverted. (Ibid.  1 3th  ed.  n.  2.) 

D  A  manor 


40     OfthetenureofeftateSyandof-L-E.CT.2O. 

A  manor  confifls  effentially  of  fervices  as 
well  as  of  demefnes.  Of  which  fervices  a  prin- 
cipal one  is  attendance  at  the  lord's  court. 
There  'cannot  be  a  manor  without  a  court 
baron,  nor  a  court  baron  without  two  fuitors. 
If,  therefore,  the  lord  has  by  efcheat,  or  other 
means,  all  the  freeholds,  and  alfthofe  tenements 
which  were  antiently  copyhold,  or  all  except 
one,  the  manor  is  expired.  But  it  feems,  if  there 
are  two  b  remaining  fuitors  of  either  fort,  that 
is,  both  freeholders  or  both  copyholders,  this 
will  fupport  the  exiftence  of  the  manor. 

There  is  no  tenant  in  the  law,  fays  fir  Ed- 
ward Coke  c,  that  holdeth  by  copy,  but  only 
this  kind  of  cuftomary  tenant  -y  for  no  man 
holdeth  by  copy  of  a  charter,  or  by  copy  of  a 
fine,  or  fuch  like ;  but  this  tenant  holdeth  by 
copy  of  court  roll.  Such  tranfcript  fubftan- 
tiates  and  proves  the  tenant's  title.  And  it  is 
neceffary,  that  the  copyhold  tenement  mould 

»  2  R.  A.  i 2 i,  122.  6  Co.  64.  a.  67.  a. But  tho  a  ma- 
nor ia  legal  ftri&nefs  be  extinfl,  (i-fpecially  quoad  jurifdiftionem) 
yet  it  may,  by  having  the  reputation  of  a  manor,  pafs  by  that 
name  in  conveyances;  (Yel.  191.)  and  in  thefe  days,  game- 
keepers are  commonly  appointed  by  the  lords  merely  of  fuch  rer 
puted  manors. 

b  See  i  Jnft.  58.  a.     5  Mod.  382.     Yel.  191. 

c  i  Inft-57,  58. 

have 


L  E  c  T .  2  o .     cuftoms  relative  to  copyholds.       4 1 

have  been  demifable,  tho  not  actually  demifed, 
from  immemorial  antiquity.  Thus  a  copy- 
hold tenement,  efcheated  to  the  lord,  and  kept 
in  his  hands  many  years,  may  be  again,  as  fuch, 
granted  out  by  him.  But  copyholds  d  cannot 
begin  at  this  day.  Land,  which  never  had 
that  quality,  cannot  now  be  inverted  with  it  % 
either  by  ad:  of  the  parties,  or  operation  of 
law. 

A  f  copyholder  by  defcent  has  a  com- 
plete title,  before  admittance,  except  againft 
the  lord.  Therefore  he  may  g  maintain  an 
action  of  trefpafs,  as  well  as  of  ejectment. 
But  it  has  been  h  adjudged,  that  a  furrenderee 
of  a  copyhold  cannot,  before  an  admittance, 
fue  in  trefpafs,  tho  he  '  may  have  an  eject- 
ment, at  leaft  againft  the  furrenderor. 


*  2  Durn.  &  Eaft  424,  5. 

*  A  remarkable  cafe  on  this  head  is  laid  down,  2  Sid.  82 : 
that  if  a  perfon  poffeffe'd  of  a  copyhold  eftate  becomes  king,  its 
copyhold  quality  Ihall  be  fufpended,  in  refpedt  to  the  royal  dig- 
nity :  yet  the  tenement  (hall  become  copyhold  again  in  the 
hands  of  the  next  poffeffor,  being  a  fubject.     See  2  Durn.   & 
Eaft  41 5—  425. 

f  2  Durn.  &  Eaft  198.  s  4  Co.  23.  b.     Noy  172. 

b  i  Cro.  349.  *  i  Durn.  &  Eaft  600  &ct 


By 


42     Of  the  tenure  of  ejlates,  and  of  L  E  c  T .  20. 

By  recent  authorities  k  it  appears,  that  on  a 
proper  cafe  laid  before  the  king's  bench,  that 
court  will  gsant  a  mandamus  to  admit  a  per- 
fon  in  titled  to  a  copyhold,  tho  the  doctrine  ' 
formerly  prevailed,  that  in  fuch  cafe,  no  re- 
lief was  to  be  had  but  in  a  court  of^equity. 


The  law  refpecting  copyholders,  may  be 
farther  confidered,  and  perhaps  not  unufefully, 
by  dividing  it  into  two  parts,  namely,  into 
fuch  rules  as  are  available  without  any  fpecial 
cuftom  to  be  urged  in  their  fupport,  (being 
for  the  moil  part  common  to  them  and  to 
freeholders  alike)  and  fecondly,  fach  as  may 
be  maintained  by  cuftom,  properly  eviden- 
ced, but  which  abfolutely  need  that  fup- 
port. 

I.  Firft  then,  when  the  will  of  the  lord  be- 
came nominal,  and  a  copyholder  might  have 
an  eftate  in  fee,  defcendible  to  his  heirs,  it  was 
holden,  thai:  M  the  courfe  of  fuch  defcent 

k  i  Wilf.  283,  4.     zDurn.  &  Eaft  197,  8.  484,5. 

1  Toth.  2,  3.  2  Cro.  368.  S.  C.  2  Bui.  3  36.  per  tot.  cur. 
Doddridge  mtitatd  of  intone.  Fr.  max.  eq*  24.  I  R.  A.  1 08, 
I  Rol.  125.  195. 

m  4  Co.  22.  a. 

ftould 
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mould  be  governed  by  the  general  rules  of  the 
common  law.  Some  deviation  from  thefe 
rules  is  allowable,  if  the  cuftom  be  ftrictly 
proved.  But  n  a  cuftom,  that  where  there 
was  no  fon  or  daughter,  the  lands  mould  de- 
fcend  to  the  eldeft  filler,  was  holden  not  to 
intitle,  by  implication,  the  eldeft  niece.  For, 
if  the  cuftom  is  not  fully  explicit,  the  com- 
mon law  mufl  regulate  the  courfe  of  de- 
fcent. 

On  the  fame  ground  of  permanent  title, 
0  he  may  maintain  an  action  of  trefpafs,  even 
againft  his  lord,  if  he  be  wrongfully,  or  con- 
trary to  the  cuftom,  difturbed  in,  or  removed 
from,  his  pofTeffion.  So  alfo  it  is  every  day's  ex-' 
perience  to  try  the  right  of  copyhold  eftates  in 
actions  of  ejectment,  tho  p  legal  arguments  and 
authorities  have  been  urged  againft  the  practice. 
Another  general  property  of  copyholds  is  thus 
laid  down  by  fir  Edward  Coke  q,  that  if  there 
be  no  cuftom  to  the  contrary,  wafte,  either 
permiflive  or  voluntary,  of  a  copyholder,  is 


i  Durn.  Sc  Eaft  466  &c.  °  Lit.  §  77.    Co.  ad  loc. 

Gilb.  tenures,  21  3,  4,  5.  9  i  Inft.  63.  a. 

x  a  for- 
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a  r  forfeiture  of  his  copyhold.  In  thefe  '  cafes, 
tho  they  might  be  varied  by  fpecial  circum- 
ftances,  if  the  wafte  was  voluntary,  a  court  of 
equity  would,  in  general,  refufe  to  extend  its 
relief,  by  reinftating  the  copyholder  in  his 
lands.  As  to  the  moft  common  fpecies  of 
wafte,  the  felling  of  timber  trees,  a/  copy- 
holder in  fee  may  intitle  himfelf  to  them  by 
alleging  and  proving  a  prefcription  for  that 
purpofe  :  but  a  "  copyholder  for  lives,  without 
a  compulfory  power  of  inforcing  a  renewal, 
cannot  fet  up  fuch  a  cuftom ;  for  it  would  be 
void  in  law ;  otherwife  perhaps,  if  he  may  no- 
minate his  fucceflor.  Where  the  x  cuftom  is 
filent,  and  the  copyhold  is  of  inheritance, 
neither  the  lord,  nor  fuch  copyholder,  can 
fell  timber,  but  by  mutual  agreement. 

If  a  y  copyholder  attempt  to  alien  by 
de.cd  it  is  a  forfeiture.  But  *  by  the  ge- 
neral cujlom  of  the  realm  he  may  alien  by 

r  As  to  forfeitures,  and  feifures  abfolute  or  quoufq-t  fee  3  Durn. 
&  Eaft  i6z — 174. 

8  Str.  447.  l  Noy  2.   Gilb.  tenures,  237,  8. 

u  2  Durn.  &  Eaft  746  &c. 

I  Anon,  cafe  in  Dom,  Proc.     6  Vin.  abr.  228.  9.     12  Mod. 

f  Lit.  §  74.  *  i  Inft.  59.  a.  &  n.  4.  I3th  ed. 

furrende? 
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furrender  in  court,  or  to  the  lord  himfelf 
out  of  court, -and,  according  to  a  fome  autho- 
rities, to  the  fteward  out  of  court  and  out 
of  the  manor,  and  without  any  fpecial  cuf- 
tom  alledged. 

It  feems  alfo  univerfally  true  that  b  for 
every  admittance  of  a  new  tenant  a  fine  is  due 
to  the  lord.  Fines  c  are  either  uncertain,  or 
reduced  by  cuftom  to  a  certainty.  But d  tho 
they  are  uncertain,  and  arbitrable,  as  it  is  call- 
ed, yet  they  ought  to  be  reafonable,  of  which 
the  judges  have  from  time  to  time  determi-, 
ned.  It  has  been  e  fettled  for  above  a  century, 
that  two  years  improved  value,  where  it  is 
arbitrable,  is  a  reafonable  fine :  and  in  this 
computation,  a  deduction  muft  be  made  for 
quit  rents,  but  not  for  land-tax :  and  thus 
the  matter  refls.  It  feems,  f  one  grofs  fine 

ought 

•  Sal.  184.   and  fee  n.  6.  to  i  Inft.  59.  a.  ijth  ed. Sur- 
renders, depending  on  fpecial  cuftom,  muft  be  fpccially  pleaded. 
(i  Inft.  59.  a.) 

b  i  Inft.  59.  b.  Burr.  206 — 218.  Obj.  (Dougl.  729  &c.)  that 
without  a  fpecial  cuftom,  no  fine  is  payable :  but  the  court  de- 
fired  the  counfel  contra  to  confine  himfelf  to  the  fecond  ground. 

*  i  Inft.  59.  b.  d  Ibid. 
e  Dougl.  722  &c.  and  n. 

(  Ibid. For  this  cafe  appears  perfectly  reconcileable  with 

the  more  recent  one,  (ibid.  727.  n.)  where  feveral  fines  for  fe- 

veral 
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ought  not  to  be  afTefled  for  feveral  diftinct 
copyhold  tenements. — Where  copyholds  are 
only  for  life,  (fays  chief  baron  E  Gilbert)  and 
fall  into  the  lord's  hands,  there  the  intereft 
pafles  from  him,  and  fo  arbitrio  domini  res 
teftimarifolet.  But  in  fuch  cafe  it  is  perfectly 
difcretionary,  whether  he  will  grant  them  out 
anew  as  copyholds,  or  leafe  them  out  as  his 
other  freeholds,  uncontrolled  by  the  cuftom 
of  the  manor,  or  retain  them  in  his  own  oc- 
cupation. 


II.  A  fecond  fet  of  rules,  relating  to  copy- 
holds, are  fuch  as  may  be  valid,  being  fup- 
ported  by  fpecial  cuftom,  which  is  the  life  of 
this  tenure*  For,  as  fir  Edward  Coke  ob» 
ferves  h,  what  a  copyholder  may  or  ought  to 
do,  or  not  do,  the  cuftom  of  the  manor  muft 
direct.  It  is  a  very  general  quality  of  copy- 
holds, to  be  alienable  only  by  furrender,  and 
that  if  they  are  devifed,  it  muft  be  by  a  fur- 
render  to  the  ufe  of  the  devifor's  laft  will. 


veral  copyholds  were  joined  in  the  fame  general  count  in  the  de- 
claration :  but  it  did  not  follow  that  they  were  not  feparately  and 
refpe&ively  afiefled. 

«  GUb.  ten.  239.  *  i  Inft.  63.  a. 

Yet 
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Yet  it  has  even  been  alleged,  that '  by  fpecial 
cuftom  a  devife  of  a  copyhold  may  take  effect 
without  furrender.  However k,  a  cuftom,  if 
there  be  any  fuch,  that  copyholds  mould  not 
be  furrendered  to  the  ufe  of  a  will,  or  that 
being  actually  fo  furrendered,  they  mould  not 
pafs  thereby,  is  a  void  cuftom,  and  does  not 
defeat  the  confequent  devife. 

By  '  cuftom,  co-operating  with  the  ftatute 
de  donis,  mentioned  in  the  laft  lecture,  copy- 
holds may  be  intailed.  But  m  where  they 
may  be  intailed,  the  intail  may  alfo  be  barred : 
and  if  no  cuftom  directs  the  manner  of  bar- 
ring it,  it  may  be  done  by  a  furrender :  for 
otherwife  it  would  amount  to  a  perpetuity, 
that  is,  a  perpetually  unalienable  eftate : 
which  is  abhorred  and  rejected  by  the  policy 
of  the  law.  If  lands  n  have  been  granted  to 
feveral  perfons  and  the  heirs  of  their  bodies, 
this  is  not  a  fufncient  evidence  of  their  being 
grantable  in  tail  without  the  addition  of  far- 
ther proof,  as  that  a  remainder  over  had 
been  limited,  or  that  the  iiiue  in  tail  had 


Lit.  rep.  26.  k  3  Bro.  288.  »  Lit.  §  73. 

2  Vez,  601.  n  i  Inft.  60.  b.    z  Vez.  6ci. 


avoided 
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avoided  the  alienation  of  his  anceftor ; 
(which  proofs  would  be  pofitive)  or  (pre- 
fumptively,)  that  the  lands  had  been  fo  long 
enjoyed  in  a  courfe  of  defcent  according  to 
the  intail,  as  to  exclude  the  idea  of  a  fee  fim- 
ple  conditional,  fuch  as  was  common  in  free- 
hold lands  before  the  ftatute  de  donis.  Bufc 
*  if  the  tenements  have  been  ufually  grantable 
in  fee,  this  cuftom  will  warrant  a  grant  in  tail 
or  for  life,  tho  there  has  been  no  inftance  of 
the  like  before,  for  omne  majus  confine t  in  fe 
minus.  By  the  p  general  law  of  copyholds  a 
wife  mall  not  be  endowed,  nor  mail  a  hufband 
be  tenant  by  the  curtefy,  of  fuch  lands.  Yet  by* 
fpecial  cuftom  a  wife  may  be  endowed  or  in- 
titled  to  her  cuftomary  eftate,  called  her  free- 
bench,  in  her  hufband's  copyhold  lands,  and 
that  to  a  larger  amount  than  is  directed  by  the 
general  common  law.  But  where" the  cuflom 
was,  -  that  the  widows  of  copyholders,  dying 
feifed,  mould  be  endowed,  and  the  deceafed 
copyholder,  by  licence  of  the  lord,  had  made 
'  a  mortgage  term  of  99  years,  it  was  holden, 
the  claim  of  dower  mould  be  poftponed  to 


•  i  Inft.  5«.b. 

f  4  Co.  22.  a.  30.  b.     i  Cro.  361.     i  And.  192. 

*  3  Lev.  385,  6.  *  Cowp.  481,  2. 


that 
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jhat  of  the  mortgagee.  For  the  concurrence 
of  the  lord  reduced  the  eftate  completely  un- 
der the  power  of  the  hu&and.  Dower,  in- 
deed, at  common  law,  extends  to  all  fuch 
freehold  lands  of  inheritance,  as  the  hufband 
is  feifed  of  at  any  time  during  the  coverture. 
But  free-bench  in  copyholds  ufually  depends 
on  the  hufband's  dying  feifed.  And  even  an 
unexecuted  agreement s  by  him  to  fell,  (where 
of  courfe  there  was  a  dying  feifed)  has,  in 
chancery,  been  carried  into  fpecific  perform- 
ance, in  total  exclufion  of  the  widow's  claim. 
So  '  fpecial  cuftom  may  intitle  a  hufoand  to 
be  tenant  by  the  curtefy.  And  u  fuch  cuf- 
toms  are  not  to  be  conftrued  according  to  the 
rigid  and  fcrupulous  ftriclnefs  of  former 
times,  but  rather  fo  as  to  introduce  unifor- 
mity in  the  rules  of  property  -f  for  tbefe  ufages 
are  not  in  derogation  of  the  general  law. 
However  w,  it  may  often  happen,  that  a  wife 
will  not  be  indowed  in  her  hufband's  copy- 
hold lands,  when  me  might  have  claimed 
dower,  if  they  had  been  freehold,  according  to 
the  courfe  of  the  common  law. 

*  2  Vez.  631  &c.  638  &c. 

*  i  And.  192.     2  Leon  109.  208.  n  I  Wms.  69. 
w  i  Vez.  55.    z  Atk.  526. 

VOL.  II.  E  The 
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The  doctrine  of  tenures  having  been  thus 
mortly  difplayed,  I  mall  now  proceed  to  fome 
observations  on  the  nature  of  cujlom  and  pre- 
fcription,  with  which,  as  it  is  apparent,  the 
fubjec"l,  I  have  been  difcourfing  of,  is  very 
clofely  connected. 

The  *  diftinction  taken  between  cuftoms 
and  prefcriptions  is  this,  that  the  former 
muft  be  confined  to  the  boundaries  of  fome 
placey  the  latter  are  referred  to  one  or  more 
perfons.  Thus  a  right,  fubflantiated  by  ufage, 
and  claimed  as  fubfifting  within  the  local  li- 
mits of  a  parifh,  borough,  or  manor,  is  a  cuf- 
tom.  But  if  a  man  alleges,  that  he  and  his 
anceftors,  or  he  y  and  thofe  whofe  eflate  he 
hath,  or  if  corporations,  fole  or  aggregate, 
claim,  that  they  and  their  predecerTors  have 
been  ufed  to  enjoy,  receive,  or  exercife  the 
particular  rights  and  immunities  infifted  upon, 
thefe  are  perfonal,  and  filled  prefcriptions. 
Thus<alfo  a  perfons  in  certain  ftations  may 
eftablifh  a  title  in  the  fame  manor  j  as  where 
a  chief  juftice  prefcribes,  that  he  and  all  chief 

*  Dag.  p.  ii.  c.  13. 

T  This  is  called  a  prefcription  in  a  que  iftate ;  and  tho  thus 
referred  to  perfons,  is  eflentially  local.  A  copyholder  cannot  fo 
prefcribe.  (Dougl.  713.) 

*  Co.  comp.  cop.  §  33. 

juftices 
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juftices  of  that  court  have  been  ufed  to  grant 
and  difpofe  of  particular  offices,  or  a  ferjeant 
at  law  prefcribes  to  be-  fued  as  defendant  by 
original  writ,  and  not  by  bill. 

The  things  claimed  by  cuflom  or  prefcrip- 
tion  mufl  be>  legally  fpeaking,  of  an  incor- 
poreal nature,  as  a  right  of  way,  of  common, 
or  the  like  $  for  a  title  to  lands  cannot  be  fo 
acquired. 

It  is  mentioned  by  fir  Edward  Coke,  *  that 
fuch  things  cannot  be  prefcribed  for,  the  title 
to  which  is  incomplete  without  matter  of  re* 
cord,  as  a  deodand,  (that  is'fome  b  chattel 
which  has  been  the  moving  caufe  of  a  per- 
fon's  death)  which,  it  is  faid,  cannot  be  feifed, 
(for  the  ufe  of  the  lord  of  the  manor,  who 
claims  it)  till  a  finding,  by  a  jury,  of  the  mat- 
ter of  fadt.  This  c  dodrine,  however,  is  djf- 
puted  j  and  it  feems  more  reafonable,  that  the 
right  to  deodands  may  as  well  be  prefcribfed 


*  I  Inft.  114.8. 

b  See  i  Cro.  S.     I  Sal.  tzo,     Foft.  266, 7. 

c  This  diflent  from  fir  Edward  Coke,  in  a  very  material 
point,  is  founded  on  a  manufcript  opinion,  tranfcribed  among 
my  precedents  of  pleadings,  and  given  (as  I  always  underftood) 
by  Mr.  J.  Yates,  fome  years  before  his  elevation  to  the  bench,  viz, 
36th  June  17^. 

E  2  for 
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for  as  any  other  right,  that  is  founded  on  a 
grant  fuppofed  to  be  loft,  tho  the  mode  of 
completing  the  lord's  title  to  the  thing  for- 
feited muft  be  afcertained  by  a  jury. 

,  '    lljii         >'.>(:    :V 

I  I  l?\  .  /-»**          *        r*i 

In  the  fpiritual  court,  the   fpace   of  fifty 
years,  it  is  d  faid,  makes  a  prefcription.     But 
in  courts  of  common  law,  cuftoms  and  pre- 
fcriptions,  in  order  to  be  valid,  muft  have 
fubfifted  from  time  immemorial,  uninterrupt- 
edly in  point  of  right,  tho  not  of  actual  ufe  or 
enjoyment.     For  if  the  e  poffeffion  has  been 
interrupted  for  ten  or  twenty  years,  that  will 
not  deftroy  the  prefcription.     Pofitive  proof 
of  the  interruption  of  the  f  right  within  the 
time  of  memory,   legally  fpeaking,   (that   is 
iince  the  beginning  of  the  reign  of  Richard 
the  firft)  will  deftroy  them.     The  difference 
between  interruption  of  the  right  and  inter- 
ruption of  the  poiTeffion  will  (like  moft  points 
of  law)  appear  clearer  from  example.     If, g 
then,  a.  man  has  an  inheritance  in  a  right  of 
common,  and  takes  a  leafe  of  the  common- 
able  land,  after  the  determination  of  the  leafe, 


*  Str.  88.  e  i  Inft.  114.  b. 

'  Lit.  §  170.     i  Inft.  115.3. 

i  i  Inft.  114.  b.     2  R.  A.  271.     See  2  Vcrn.  250. 

he 

*  -  •  -  n 
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i'  >i 
he   may   renew   his   claim   to   his   right    of 

common.  But  if  he  takes  as  high  and  dur- 
able an  e-ftate  in  the  land,  as  he  had  in  the 
right  prefcribed  for,  the  right  itfelf  is  inter- 
rupted, and  the  prefcription  extinguiflied  and 
deftroyed. 

Cufloms  muft  be  compulfory,  not  left  to 
choice  :  they  mud  be  h  certain,  not  ambi- 
guous :  and  laflly,  they  muft  be  reafonable. 
But  it  is  not  always  neceflary  that  the  caufe  * 
or  coniideration  on  which  they  were  founded, 
mould  be  developed  and  appear.  It  is  fuf- 
jficient,  if  they  are  not  pofitively  unreafon- 
able ;  as  being  arbitrary  or  opprefllve,  or k 
local  ufages,  which,  without  a  pr-ofped:  to 
general  utility,  are  alleged  to  arFedl  flrangers 
or  fojourners.  It  has  been  determined  !  to  be 
a  void  cuftom,  that  a  married  woman,  feifed 
in  fee  of  copyhold  lands,  may  difpofe  of  her 
eflate  without  her  hufband's  joining  in  the  con- 
veyance. Which  I  fpecifically  mention  as  a 
matter  not  unlikely  to  recur.  But  as  to  the 

h  See  2  Dura.  &  Eaft  758,  9. 

1  There  feems  a  difference  in  this  refpe&  between  eu  floras 
2nd  prefcriptions.     (Dougl.  126.    Cowp.  47,  48.) 
k  Fitzgib,5i.  i  2  Wilf.  j. 

E  3  unre^fon- 
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unreafonablenefs  of  cuftoms,  (of  which  as  a 
matter  of  law  the  court  decides)  it  is  hardly 
poffible  to  lay  down  n  general  rules ;  nor  can 
it  be  expected,  that  judicial  precedents, 
except  clofely  in  point,  can  have  a  controlling 
influence  on  fucceeding  determinations. 

Other  maxims  are,  that  "no  cuftom  orpre- 
fcription  can  (in  the  pleadings  on  record)  be 
fet  up  againfl  another  oppofite  thereto  :  that 
*a  man  cannot  allege  a  cuftom  or  prefcription 
againfl  an  act  of  parliament :  and  p  that  no.: 
cuftom  or  prefcription  can  authorife  what  the 
law  confiders  as  a  nufance. 

It  would  formerly q  have  vitiated  a  cuftom, 
if  it  interfered  with  the  king's  prerogative. 
But  this  objection  feems  at  an  end.  For  the 
ground  of  it  was  the  maxim,  "  nullum  tempus 
cccurrlt  regi,"  and  that,  as  hath  heretofore  r 
been  mentioned,  is  abrogated  by  a  modern 
'ftatute.  But1  in  order  to  eftabliih  a  title 


»  See  Dav.  32,  33.    Dougl.  126.  203  &c. 

"  9  Co.  58.  b.    2  Mod.  105. IfTue  muft  be  taken  on  the 

cuftom  firft  alleged  in  the  pleadings. 

•  i  Inft.  115.  a.    See  3  Durn.  &:  Eaft  271  &c. 
P2K.A.265.        S2R.  A.  264.  Dav.  33.  b.        'Left. III. 

•  9  G.  III.  c.  1 6.  l  St.  of  limit.  32  H.  VIII.  c.  2. 
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by  prefcription,  in  a  fubjett  of  the  realm,  it 
is  /till  necefTary  to  prove,  that  the  contefted 
right  was  enjoyed  by  thofe,  under  whom  the 
title  is  derived.,  within  the  laft  fixty  years, 

I  have  here  pointed  out  the  more  general 
regulations,  that -govern  the  title  of  prefcrip- 
tion, as  admitted  by  our  law.  The  principle 
of  this  claim,  as  calculated  to  quiet  pofTeffions 
and  to  check  litigation,  is  obvious.  "  It  has 
not  efcaped  you  (fays  u  Ifocrates)  that  pofTef- 
iions,  public  and  private,  when  a  long  period 
has  inured,  are  by  all  men  holden  and  ad» 
judged  fixed  property  and  patrimonial  inhe- 
ritance. 

Having  thus  hitherto  treated  of  eftates  in 
kinds  in  refpeft  to  the  quantity  of  interefl 
therein,  and  the  tenures  by  which  they  are 
holden,  I  mail  poftpone  further  difquifitions 
relating  thereto,  till  after  I  have  given  fome 
account  of  certain  kinds  of  incorporeal  he- 
reditaments, which  will  be  the  fubjeft  of  the 
two  next  ledlures. 

"  Puf.  l.ofn.  &  n.  b. iv. c.  12.  §  il. 

E  4  LEG- 
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Of  incorporeal  tenements  and  hereditaments.. 

' 
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N  a  former  lecture,  property  was  divided 
into  things  corporeal  and  incorporeal.  I 
flow  recur  to  this  diflin&ion  for  the  fake  of 
commenting  on  fome  fpecies  of  the  latter  kind, 
but  meaning  to  confine  my  prefent  obferva- 
tions  to  fuch  incorporeal  property  as  is  not 
altogether  tranfient,  nor  neceflarily  ceafing 
with  the  prefent  owner,  but  capable,  by  the 
laws  of  England,  of  being  tranfmitted  in  a 
courfe  of  hereditary  defcent. 


There  is  no  pccaiion  of a  deriving  the  dif- 
findion  of  property  into  corporeal  and  incor- 

a  Heinec.  Ant.  Rom.  1.  ii.  t.  2.    Heinec.  elem.  juris,  I.  iL 


§  poreal, 
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find  hereditaments. 


poreal,  from  the  civilians  :  nor  need  they  have 
referred  it  to  the  ftoic  fchool.     It  is  obvious, 
familiar,  and  neceflary  in  the  laws  of  every 
civilifed  country.     But  the  Romans  adhered 
to  the  divilion  with  more  metaphyfical  exacl:- 
nefs  than  our  lawyers.     "  Incorporates  autem 
funt  (fays  Juftinian")  qua  tangl  non  pojjunt  : 
qualiafunt  ea,  qua  injure  conjlftunt  ,  jicut  HM- 
REDITAS,  USUSFRUCTUS,  &  obligationes  quo- 
quomodo  contraftce.     With  us,   on  the  other 
hand,  a  truft  or  beneficial  eftate  in  lands  is  ne- 
ver ranked  among  incorporeal  hereditaments. 
Therefore  incorporeal  hereditaments,  in  the 
Englifh  law,  may  be  defined  to  be  fucn  rights 
and  eftates,  defcending  or  capable  of  defcend- 
ing  in  fee  fimple  or  fee  tail,  of  which  the 
effence  is  merely  ideal,  and  not  the  objecl:  of 
our  outward  fenles.     They  generally  iflue  out 
.of  fomething  corporeal,  and  ftill  more  fre- 
quently have    corporeal   fruits    and    profits. 
Yet  even  this  cannot,  it  feems,  be  faid  of  all 
incorporeal  hereditaments;  for  inftance,  not 
of  all  dignities.     A  c  peerage  indeed  may  be 
considered  in  law  as  territorial  :  but  there  are 
Dignities,  and  of  the  hereditary  kind,  not  local, 

k  Infh  I.  ii.  t.  2.  «  J  Inft.  2.  a. 

and 
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and  not  yielding  pecuniary  emolument,  but 

coafifting  in  honour  and  precedence. 

Sir  William  Blackftone  declares d,  that  in- 
corporeal hereditaments  are  principally  of  ten 
forts,  which  he  enumerates,  and  of  which  he 

particularly  treats. Jt  would  be  of  little 

avail  to  repeat  definitions  in  which  I  have  beer* 
anticipated,  unlefs  for  the  fake  of  adding  and 
rendering  more  intelligible  fome  obfervations. 
not  wholly  unimportant,  where  fuch  oppor- 
tunities occur.  I  fhall  therefore  take  th& 
liberty  of  recommending  to  my  audience  to, 
refer  themfelves  to  the  chapter  of  the  com^ 
mentaries  on  the  laws  of  England  above 
alluded  to,  intending  to  employ  the  prefent 
difcourfe  chiefly  in  making  a  few  fupplemen- 
tary  remarks  on  fome  of  the  fpecies  of  incor-i 
poreal  hereditaments  therein  defcribed* 

But  I  (hall  firfl  take  notice,  that  there  arc 
other  incorporeal  hereditaments,  befides  thofe 
enumerated  and  treated  of  by  that  analytical 
author,  as  is  implied  indeed  in  his  manner  of 
expreffion.  Thus,  if e  an  eftate  be  granted  orx 
a  condition,  the  nonperformance  whereof  may 


•-A-irt  ygi.'. 
*  Comra.  b.  ii.  c.  3.  *  3  Co.  2.  b. 
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defeat  and  deveft  theintereftof  the  grantee,  this 
condition  is  descendible  from  the  grantor  to  his 
heirs, and  is  an  incorporeal  hereditament.  Thus 
alfo f  the  feveral  mares  or  interefts  in  the  new 
river  water  are  clearly  hereditaments,  in  which 
a  fee  fimple  may  be  acquired:  and,  [apprehend, 
they  are  to  be  ranked  with  thofe  of  the  incor- 
poreal kind.  For  they  do  not  feem  to  give  an 
abfolute  and  exclufive  right  orownermip  in  the 
water,  or  in  the  foil  covered  with  water,  to  any 
proprietor  individually,  or  to  all  the  proprietors 
jointly,  but  only  a  real  or  freehold  interefl  in 
the  rents  and  profits  refulting  from  a  proprie- 
tary mare  in  this  .undertaking  as  regulated  by 
the  legiflature.  Thefeg  eflates  indeed  have  been, 
fpoken  of  as  fo  much  land  covered  with  water, 
and  it  was  faid,  that  a  fine  muft  be  levied  in  all 
the  counties  through  which  the  river  paries,  in 
order  to  effectuate  a  con veyance  of  fuch  proper* 
ty.  The  latter  pofition  may  be  true ;  but  the 
former  appears  to  be  a  miftake,  the  undertakers 

f  Sho.  ca.  parl.  207  &c. 

%  2  Vez.  182. 1  know,  lord  Hardwicke  (3  Atk.  338.)  is 

faid  to  have  called  fuch  mare  a  corporeal  inheritance ;  adding, 
however,  "  that  no  on%proprietor  can  receive  the  profits  himfelf, 
but  the  company  or  their  officers  are  the  common  hand  to  receive 
the  profits,  and  there  is  no  other  way  to  come  at  it :"  which,  I 
think,  (hews  the  proprietor's  right  to  be  of  an  incorporeal  nature. 
The  metaphyfical  definition  of  incorporeal  hereditaments  was 
not  perhaps  in  contemplation.  An  individual  proprietor  has  no 
exclufive  right  to  take  any  quantity  of  the  water.  How  could  a 
feoffment  with  livery  be  made  ?  As  to  a  fine  in  different  coun- 
ties, the  fame,  I  prefume,  muft  be  the  courfe,  in  the  cafe  of  a  right 
of  common  in  grofs  over  a  large  moor  extending  into  more  (hires 
than  one. 

E  6  being 
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being  irnpowered  to  dig  their  trenches h  in  the  foil 
of  others,  under  certain  cautionary  reflri<ftions. 

Eafements,  as  a  general  term,  may  include 
rights  of  way  and  of  common,  and  divers  kinds 
of  franchifes.  There  are  alfo  various  other  eafe- 
ments :  as l  where  a  man  granted  a  watercourfe 
through  his  clofes,  and  contracted  for  himfelf 
and  his  heirs  to  keep  it  in  repair,  this  right,  and 
this  covenant  feem  clearly  incorporeal  heredi- 
taments; and  thek  former  can  hardly  be  com- 
prehended in  the  definition,  or  ufual  under- 
flanding  of  the  term  "  ways." 

If  the  fifth  article  noticed  by  fir  William 
Blackflone,  viz.  offices,  is  confined  to  offices  of 
emolument,  it  will  not  neceflarily  include  what  fir 
Matthew  Hale 'calls  "  foundermip;"  which 
hereditary  right  of  vifiting  eleemofynary  cor- 
porations, he  there  obferves,  mall  not  efcheat, 
nor  be  forfeited,  becaufe  it  is  tied  to  the  blood. 
This  gives  occafion  to  remark,  that  incorpo- 
real, as  well  as  corporeal,  hereditaments  are 

in  general,  at  the  fame  time,  tenements.     For 

•  A  * 

fir  Edward  Coke's  definition  of  tenements, 

quoted  in  a  former  lecture,  will  be  found  to 
anfwer  ta  moft  kinds  of  incorporeal  heredi- 
taments, except  annuities,  fome  dignities,  and 

k  2  Vern.  431,  2.  *  i  Eq-  ca.  ab.  27. 

*Yel.  163.    iBrownl.zi6.  » Hal. on F. N, B.  143.  S. 

fome 
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beaconage:  which,  m  laft  is  a  dut/  payable  in 
ta  VT  empt  f  £i3rT32  u  sjj  .2ifarn^£v!r 

conuderation  of  letting  up  lights  tor  the.be- 

abfipT  ?py  ID  pn/;.fnomrnp3  a)  bnfe  y£7?  io  Blasn 

neht  of  navigation.  ,  But  founaerihin  alfo,'^or 
3  isnjo  ^ijoiinv  otiE  3ifi  sciirlT  ^slmopBil  to 

the  delcendible  viiitatorial  poorer  m  the 
11  1  ^P^^VTS  n£m  £  ^sflw1  ^fi  r^n^m 

founder  and  his  heirs  over  eleemofvnary  cor- 
,  .  •  -^jolo  ?jn  rftrt/oiifl 

porations,  is  clearly  not  a  tenement,  mote  ef- 
•  «  t  .  ,.  ,  ,  ;;  lifTbnfi 

pecially  as  not  being  liable  to  eicheat;  for  that, 

as  we  {hall  hereafter  fee,  depends  on  the  la\y 

of  tenures. 

• 

Here  likewife  it  may  be  proper  farther  to 
premife,  that  the  great  legal  diflinclion,  which 
antiently  prevailed  between  hereditaments 
corporeal  and  incorporeal,  was,  that  the  for- 
mer were  faid  to  lie  in  Iruery,  the  latter  in 
grant.  For  lands  might  formerly  be  conveyed, 
without  deed,  by  the  ceremony  of  livery  of 
feifin;  which  aft  was  to  give,  as  it  were> 
bodily  invefliture  of  the  eftate,  and  by  its 
notoriety  to  confirm  and  fecure  the  title  of 
the  alienee.  Corporeal  pofleffions  were  there- 
fore faid  to  lie  in  livery.  But  as  incorporeal 
hereditaments,  which  are  exprefled  to  lie  -'itf 
grant,  could  not  be  thus  vifibly  pafled  frdm 
arnol  ,  ,  >\ 


.^.c 
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hand  to  hand,  they  required  the  evidence  of 
a  written  grant  or  deed;  that  is  to  fay,  at  the 
feveral  times  of  the  original  grant,  and  of  any 
fabfequent  pofitive  alienation  of  them,  mfo- 
lido,  diftinft  from  any  landed  inheritance;  for 
even  thefe  might  and  may  ftill  be  claimed  by 
prefcription,  which  fuppofes  fuch  original 
deed  or  charter,  in  length  of  time,  to  have 
perimed  or  been  loft,  and  therefore  reafonably 
admits  immemorial  ufage  to  fupply  its  place. 
However  the  effect  of  the  diftindlion  (tho  it 
requires  the  attention  of  lawyers)  is  at  prefent 
no  more:  for,  by  the  "ftatute  offrauds*  cor- 
poreal hereditaments  are,  in  this  refpect,  put 
on  the  fame  footing  with  incorporeal,  and  a 
deed  is  requifite  to  convey  in  lands  a  de- 
fcendible  eftate,  or  indeed  any  greater  intereft 
than  for  the  term  of  three  years. 


The  feveral  forts  of  incorporeal  heredita- 
ments, on  which  I  propofe,  in  the  fequel  of 
this  difcourfe,  to  make  fome  few  remarks,  in 
addition  to  what  is  faid  by  fir  William  Black- 
flone,  are,  i.  advowfons,  2.  rents,  3.  an- 

»  29  C.  II.  c,  2» 

nuities, 
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nuities,  4.  rights  of  common,  5.  rights  pf 
fimery,  and  6.  rights  of  way.— The  fubjeft 
of  tithes  is  more  diffufe,  and  will  occupy  the 
fucceeding  ledture, 

J$- 

I.  As  to  advowfons,  the  diftin&ion  of  them, 
into  prefentative,  collative,  and  donative,  is  a. 
matter  that  has  been  touched  upon  already  in 
treating  of  the  feveral  kinds  of  eccleliafticai 
benefices.  Advowfons  are  likewife  either  ap- 
pendant to  fome  manor,  (as  all  or  mofl  of  them 
originally  were)  or  they  are  (what  is  now  far 
more  common)  a  detached  inheritance,  and 
in  fuch  cafe  are  faid  to  be  in  grofs.  The* 
more  ufuaj  ways,  by  which  their  appendancy 
ceafed,  were  probably  either  a  grant  of  the 
manor  with  an  exception  as  to  the  advowfon, 
or  a  grant  of  the  advowfon,  taking  no  notice 
of  the  manor,  or  by  prefenting  to  the  chutch, 
and  claiming  the  right  in  the  inftrument  of 
prefentation  generally,  not  as  appendant  to  a 
manor;  by  which  laft  means  alfo  the  ad- 
vowfon became  difappendant.  Advowfons  p 
may  alfo,  by  various  ways,  be  appendant  for 

•  Dyer,  103.  b.     Perk  t.  grants,  §  104.     i  R.  A.  232. 
»  Dy.  259.  b.     i  R.  A.  232. 

one 
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one  turn,  and  in  grofs  for  the  other :  whence 
it  may  be  inferred,  that  a  man  may  be  feifed 
of  the  q  moiety  of  an  advowfon :  which  is  a 
different  thing  from  the  advowfon  of  a  moie- 
ty of  a  church,  where  there  are  two  patrons, 
and  two  parfons,  in  the  fame  parochial  boun- 
daries. 

He  r  that  hath  the  abfolute  interefi  in  an 
advowfon  may  grant  it,  like  any  other  inhe- 
ritance, in  fee,  or  for  life,  or  otherwife,  or  the 
next  avoidance,  or  the  two  or  three  next 
avoidances  fucceffively,  to  the  fame,  or  diffe- 
rent, perfons.  Sir  William  Blackftone  s  takes 
notice,  that  advowfons  can  only  be  conveyed 
by  verbal  grant,  either  oral,  or  written.  But 
advowfons,  merely  as  fucb,  being  a  fpecies  of 
incorporeal  hereditaments,  could  '  never,  in 
any  age  of  the  Englim  law,  pafs  by  oral  grant, 
without  deed.  Formerly  'V  indeed,  antece- 
dently to  the  pafling  of  the  ftatute  of  frauds, 
an  advowfon,  appendant  to  a  manor,  might 
have  pafled,  as  parcel  thereof,  by  an  oral  grant 
of  fuch  manor,  confummated  by  livery  of 


*  i  Inft.  17. b.  *  i  Inft.  249.  a.    Hob.  323. 

•  2  Black,  comrt.  22.  '  x  Infl.  332.  a.  355. b. 
u  i  Leon.  208. 

feifm, 
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ieiiin,  without  the  intervention  of  any  deed, 
and  x  without  ufing  the  words  cum  pertimn- 
tiis. 

Lord  7  Hardwicke  was  of  opinion,  that  the 
fale  of  an  advowfon,  after  the  church  was 
become  vacant,  was  not  within  the  flatute  of 
flmony,  (as  fuch  a  difpofal  of  the  next  pre- 
fentation  is)  tho  void  by  the  common  law. 
But  whether  it  depends  on  the  ftatute  or 
otherwife,  it  is  clear,  that  z  the  grant  either 
of  a  next  prefentation,  or  of  the  advowfon, 
after  an  avoidance,  is  difallowed  on  principles 
of  public  utility. 

As  advowfon s,  during  an  incumbency, 
may  be  difpofed  of  in  the  owner's  lifetime, 
fo  the  whole,  or  a  partial  interefl  therein, 
may  be  deviled.  Advowfons  in  fee,  undevif- 
ed  by  the  former  proprietor,  of  courfe  defcend 
like  other  real  eftate  :  but  if a  an  avoidance 
happens  prior  to  his  death,  the  next  turn  is, 
like  rent  accrued  due,  a  chattel  intereft,  and 
vefts  in  the  perfonal  reprefentative.  An b  ad- 

*  i  Inft.  307.  a.  7  Ambl.  268. 

*  Burr.  1510.  1512.  *  Watf.  c.  ix. 

*  Fort.  351.    3  Atk.  464.    C.  T.  T.  144. 

VOL.  II.  F  vowfon 
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vowfon  in  grofs  will  not  pafs  by  the  word 
"  lands,"  in  a  will ;  but  it  is  comprehended  un- 
der the  terms  "  tenements  and  hereditaments/" 

The  rights  of  patronage  ought  to  be  exer- 
cifed  gratuitoufly,  with  uprightnefs  and  ho- 
nor, for  the  good  of  the  church,  and  of  the 
parochial  congregation,  and  our  law,  as  well 
as  the  ecclefiaftical,  abhors  fimony.  Yet  in 
fome  refpects  an  advowfon  is  appretiated  as  a 
thing  of  value.  For  the  plaintiff,  in  an  ac- 
tion of  quare  imp  edit,  whofe  right  of  patron- 
age is  injurioufly  difturbed,  recovers  two 
years'  value  of  the  church,  if  the  turn  of  pre- 
fentation  is  loft,  as  I  mail  mention  again  in 
its  proper  place,  hereafter :  and  an  c  advowfon, 
in  grofs,  defcending  in  fee  fimple,  is  affetts  in 
the  hands  of  the  heir,  that  is,  liable  to  fa- 
tisfy  the  demands  of  bond  creditors  of  the 
anceftor. 


II.    Of  all  incorporeal  hereditaments, 
feem  to  bear  the  clofeft  affinity  to  land.     In 
almofl  every  refpedl  they  correfpond  with  real 


« 3  Atfc.  465. 

cftates 
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eftates  in  things  corporeal.  Sir  William 
Blackftone  aflerts,  that  rents  muft  iflue  out  of 
lands  and  tenements  of  a  corporeal  nature  : 
this  pafTage  muft  be  reftridled  and  explained. 
Formerly  indeed,  if  d  any  payment  was  re- 
ferved  by  a  fubject  on  an  incorporeal  heredi- 
tament, it  was  not  allowed  to  be  properly  a 
rent.  If  rent  were  referved  on  land,  and 
fome  incorporeal  hereditament,  as  tithes, 
jointly,  tho  the  fum  was  much  greater  in 
refpect  to  the  tithes  than  the  land,  yet  the 
whole  was  confidered  as  ifTuing  out  of  the 
latter,  at  leaft  in  refped  to  the  remedy  by 
diftrefs.  If,  therefore  %  a  rector  demifed  a 
barn  together  with  tithes,  the  whole  rent,  I 
apprehend,  might  have  been  diftrained  for  in 
fuch  barn,  as  f  ifiuing  thereout,  in  point  of 
remedy,  that  being  a  corporeal  tenement. 
But,  except  as  to  the  remedy  by  diftrefs,  pay- 
ments out  of  incorporeal  hereditaments  feem. 


*  i  Inft.  47.  a. But  the  king  might  have  referved  rent 

on  an  incorporeal  hereditament,  becaufe  he  could  diftrain  on  all 
the  landi  of  his  leflee.  (Ibid.  1 3th  ed.  n.  i.)  And  fuch  rent  might 
always  be  referved  on  a  remainder  or  revsrjion,  from  the  apparent 
poffibility  of  its  coming  into  pofleflion  ;  and  after  the  particular 
cilate  determined,  the  grantor  might  have  diftrained  for  all  the 
arrears.  (Ibid.  Sc  n.  6.) 

c  T,  Cro.  453.    ^  R,  A,  45 1.  f  2  Sand.  304. 

F  2  to 
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to  follow  the  general  nature  of  rents.  Thus  % 
if  a  lay  impropriator  demife  his  tithes,  tho 
for  term  of  years  only,  referving  rent,  fuch 
rent  will  go  to  his  heirs,  without  any  fpccial 
provifion,  as  incident  to  the  reverfion,  like 
payments  ifTuingout  of  corporeal  inheritances, 
and  will  not  belong  to  his  perfonal  reprefen- 
tatives.  If  a  bifhop  demifed  tithes  for 
years,  of  which  he  was  feifed  in  right  of  his 
bifhop  rick,  referving  the  antient  rent,  this 
bound  the  fucceffor.  But  if  he  made  a  leafe 
thereof  for  life,  this  was  voidable,  becaufe  the 
fucceffor  would  have  been  without  remedy, 
not  being  able  either  to  diftrain,  or  to  bring s 
an  action  of  debt;  for  that  being  a  perfonal 
action,  was  not  maintainable  to  recover 
a  rent  refer ved  on  a  freehold  leafe.  This 
is  remedied,  as  to  proper  rents  iffuing 
out  of  corporeal  hereditaments,  by  ft. '8  A. 
c.  14.  §  4;  which  allows  actions  of  debt  for 
rent  to  be  brought  againft  tenants  for  life : 
and  by  a  later  ftatute  k,  fuch  action  of  debt 

fH--t-r  a^r- 

«  T.  Raym.  18.     z  Saund.  304.  h  Ibid. 

1  i  Inft.  47.  a:  becaufe  the  tenant  of  the  freehold  mufl  be  the 
neceflary  defendant ;  to  recover  againft  him  would  be  to  re- 
cover feifin  of  the  rent ;  which  I  take  to  be  the  reafon  fought  for, 
(ibid.  13  ed.  n.  4.) 

k  5  G.  III.  c.  17. 

may 
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may  be  brought  by,  fole  and  aggregate,  eccle- 
fiaftical  corporations,  heads  and  fellows  of 
colleges,  and  others  having  power  of  leafing, 
to  recover  rent  referved  on  tithes  and  incorpo- 
real hereditaments,  tho  leafed  for  life  or  lives. 
As  to  other  perfons  in  general,  demifing  in- 
corporeal hereditaments,  with  a  refervation  of 
an  annual  payment,  fir  William  Blackftone 
obferves ',  that  a  rent  cannot  be  referved  out 
of  an  advowfon,  a  common,  an  office,  a  fran- 
chife,  or  the  like :  fuch  things  are,  however, 
frequently  demifed  with  a  refervation  of  an 
annual  payment  to  the  leflbr  :  the  meaning 
therefore  is,  that  the  annual  payments  are  not 
properly  rents,  becaufe  they  want  the  remedy 
by  diftrefs. 

The  learned  author  adds,  generally,  that 
the  grantor  of  an  annual  payment  out  of  an 
office,  or  the  like,  might  be  fubject  to  an  ac- 
tion of  debt.  This,  tho  exprefled  with  fome 
hefitation,  I  mould  think  admitted  of  no 
doubt.  And  I  take  it  to  be  equally  clear, 
that  a  leflee  for  years  of  an  incorporeal  here- 
ditament, rendering  rent,  would  be  liable  to 

*  2  Black,  comm.  41* 

F  3  the 
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the  fame  action,  without  any  exprefs  ftipula- 
tion  on  his  part  for  payment.  And  this,  not 
the  former,  is  the  cafe  put  in  them  au- 
thority cited.  The  queftion  is,  whether  an 
action  of  debt  would  lie  on  a  leafe  for  life 

*/  */ 

of  incorporeal  hereditaments,  by  individuals, 
not  corporations,  and  fo  not  within  the 
ftatute  of  George  the  fecond.  Sir  Edward 
Coke,  in  his  lift  of  incorporeal  heredita- 
ments, in  the  paffage  cited,  fpecifies  tithes. 
If  therefore  a  lay  impropriator  mould 
happen  to  demife  his  tithes,  not  for  years 
merely,  but  for  life,  or  mould  grant  any 
greater  interefl  therein,  referving  an  annual 
payment,  but  without  any  exprefs  covenant 
on  the  part  of  the  leflee  to  difcharge  it,  it 
does  not  eafily  appear,  (unlefs  the  "  above- 
mentioned  ftatute  of  Queen  Anne  would  be 
conftrued  to  extend  to  this  cafe)  whether  he 
pr  his  heirs  could  have  any,  and  what  reme- 
dy, to  recover  the  arrears  at  law,  without  the 
aid  of  a  court  of  equity.  This  is  mentioned, 


»  I  Inft.  47.  a. 

"  It  would  indeed  probably  be  considered  within  the  equity 
of  that  a£t,  tho  not  a  proper  rent ;  yet  ferjeant  Hawkins 
thought  it  queftionable.  (Hawk.  abr.  \  Inft.  73.) 
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not  as  a  thing  very  likely  to  occur,  but  with 
a  view  of  expanding  and  developing  the  rea- 
fons  and  principles  of  the  law. 

Rents,  (properly  fb  called)  as  well  as  eflo- 
vers,  commons,  or  other  profits  whatfoever, 
granted  out  of  land,  or  ufes,  offices,  dignities, 
which  concern  lands,  or  are  peculiarly  and 
certainly  local,  may  be  intailed,  as  tenements, 
within  the  ftatute  de  donis,  becaufe  all  thcfe,  faya 
fir  Edward  °  Coke,  favour  of  the  realty.  Here 
alfo  therefore  it  muft  be  noted,  that p  if  a  man 
takes  a  wife  feifed  in  fee  fimple  or  fee  tail  of  a. 
rent,  and  hath  iffue  capable  of  inheriting  it,  he 
will  be  intitled  to  be  tenant  by  the  curtefy  of 
fuchrent:  and,q  e  conver/b,  the  wife  of  ahufband 
fo  feifed  will  have  a  right  to  be  endowed  out 
of  this  fpecies  of  incorporeal  hereditaments. 
On  thefe  grounds  I  mentioned  the  affinity  be- 
tween rents  and  mere  landed  eftates. 


III.  Annuities  bear  a  flrong  refemblance, 
at  firft  fight,  to  rents.     I  am  not  now  fpeak- 


•  i  Inft.  20.  a.  PI  Inft.  30.  a, 

*  i  Inft.  144.  b,   Poph.  87.    Mo.  83. 

F4 
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ing  of  fuch  annuities  as  are  granted  for  term 
of  life  or  years,  but  fuch  as  are  conveyed  to  a 
man  and  his  heirs,  which  conflitutes  them  a  ' 
fee  Jimple  perfonal,  and  an  incorporeal  heredi- 
tament.    But  *  of  this  kind  of  inheritance  a 
hufband  is  not  intitled  to  be  tenant  by  the 
curtefy,  nor  a  wife  to  be  endowed.     Where- 
in we  fee  the  diftinction  and  wide  difference  be- 
tween a  properly  real  inheritance,  as  a  rent  is, 
and  this  cafe  of  an  annuity,  which  is  one  f  of 
the  very  few  inftances  of  a  merely  perfonal 
hereditament.      But,  n  as  being  a  heredita- 
ment, an  annuity,  defcendible  in  fee  fun  pie, 
is  forfeitable  for  treafon.     Such  *  perpetual 
annuity  is  not  reftrained  by  the  laws  of  mort- 
main from  being  granted   to  a   corporation. 
Neither  y  can  it  be  intailcd  within  the  ftatute 
de  donis.      If  we  confider   likewife   the  re- 
medy for  it,   when   wrongfully  withholden, 
it  appears  mere  perfonal ty,    for  the   arrears 
of  it  are  recoverable  only  in  a  perfonal  ac- 
tion.    So  alfo z  it  cannot  be  barred,  as  a  rent 
may,  by  fuffering  a  recovery ;  (which,  in  the 


r  i  Inft.  2.  a.  *  I  Inft.  144.  b.     Poph.  87.     Mo.  83. 

«  See  i  Inft.  20.  a.  "7  Co.  34.  b. 

*  I  Inft.  2.  b.  y  I  Inft.  20.  a. 

»  Dr.  fc  Stud.  dial.  i.  c.  30.    2  Bro.  319. 

form 
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form  of  it,  is  a  real  action,  to  be  difcufled  at 
large  hereafter)  nor  is  it  liable  to  the  fame 
kind  of  executions  on  judgments  obtained  for 
payments  of  ddbts  or  damages,  as  real  eftates  $ 
nor  is  it  within  the  aftatute  of  frauds,  fo  far  as 
that  law  affeds  real  property.  It  has  all  thefe 
characters  of  a  perfonal  chattel.  But  ftill  a 
fee  fimple,  or  hereditary  eflate,  tranfmiffible 
according  to  the  law  of  defcents,  may  be  ac- 
quired in  an  annuity,  which  cannot  be  had  in 
a  grofs  fum  pf  money.  Such  ,b  annuity  in  fee, 
it  feems,  does  not  go  to,  nor  is  it  affetts  in  the 
hands  of  executor?. 

And  farther,  if  c  an  annuity  be  granted  to 
A.  and  the  heirs  of  his  body,  this  is  a  fee 
limple  conditional  at  common  law;  (for,  as 
I  have  juft  mentioned,  it  is  not  the  fubjed 
matter  of  an  intail  within  the  ilatute  de  donis) 
therefore  no  remainder  over  can  be  good  5 
(except  it  be  in  a  d  grant  of  the  king)  and  if 

'290.11.0.3.     zVez.  178. 

¥  2  Vez.  179;  where  Dr.  &  Stud,  is  cited;  but  in  that 
book,  (dial.  i.  c.  30.)  no  mention  is  made  of  executors;  the 
meaning  there  feems  to  be,  that  the  annuity  is  not  real  afletts; 
confidently  with  the  form  of  pleading  riens  per  difcent,  viz. 
that  the  -defendant  hath  no  lands  or  tenements  by  hereditary 
defcent. 

.  180.  dsVez.i8i. 

the 
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the  condition  is  performed  by  A.'s  having 
ifTue,  the  eftate  becomes  abfolute,  and  alien- 
able without  any  reftriction  c. 

In  the  r  grant  of  an  annuity  of  inheritance 
by  a  fubjedr.,  the  grantor  ought  to  engage  for 
himfelf  and  bis  heirs  exprefsly,  in  order  to  bind 
them.  But  it  is  eotherwife  where  the  grantor 
is  a  body  politic,  which  hath  perpetual  con- 
tinuance. And  therefore  h  fuch  grant  by  the 
king  is  valid  as  to  his  heirs  and  fucceflbrs, 

*  This  doftrine  feems    corroborated  by  a  recent  determi- 
tion,    (i   Bro.  316  &c.  Ambl.  776  &c.)    where  an    annuity 
(after    a   difpofition    of   it   for  other  purpofes)   was    devifed 
to  the    teftator's    eldeft    fon,    and    on    his    deceafe    to    the 
heirs    male    of   his   body,   and    in   cafe    of   his    having   no 
ifiue  male,  to    remain    to  the  teftator's  next  eldeft  Ton   and 
the  heirs  male  of  his  body.    ^The  four  eldeft  fons  being  dead 
without  iffue,  leaving  a  fifth   only  furviving,  whofe  claim  was 
thought  too  remote,  it  was  refolved,  that  the  annuity  mould  link 
into  the  eftate.     The  court  faid,  as  the  fubjeft  of  the  devife  was 
incapable  of  being  intailed,  fo  there  could  be  no  remainder;  for 
there  can  be  no  remainder  of  property,  which  is  not  intailable 
within  the  ftatute  de  donis.     This,  therefore,  put  an  end  to  the 
claim  of  even  a  fecond  eldeft  fon  by  way  of  remainder ;  and  it 
feems  alfo  bad,  with  regard  to  him,  as  an  executory  devife.     But 
it  appears  to  be  a/Turned,  that  if  the  eldeft  fon  had  ever  had  iflue, 
(which  is  a  performance  of  the  condition  in  fee  fimples  condi- 
tional,) the  whole  property  in  the  annuity  (fubjecl  to  antecedent 
charges)  would  have  vefted  in  him,  tho  he  had  never  come  into 
actual  roffeflion.     (See  5  Bro.  oa.  parl.  435  &c.) 

f  i  In  ft.  144.  b.  s  Ibid.  n.  2.  ijth.  ed. 

*  ibid.    See  i  Bro.  377,  &c. 

without 
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without  naming  them. — Here  it  muft  be  ob- 
ferved,  that  if  A.4  grants,  that  he  and  his  heirs 
will  pay  a  yearly  fum  to  B.  and  his  heirs, 
which  forms  an  annuity  in  fee,  the  heirs  of 
the  grantor  will  not  in  law  or  reafon  be  liable 
to  this  demand,  unlefs  they  inherit  from  their 
anceftor,  who  created  it,  real  afTetts,  that  is, 
defcendible  lands  or  tenements  fufficient  for 
that  purpofe.  Still  it  is  not  a  J  charge  upon 
the  land,  but  on  the  perfon  of  the  heir,  in 
refpect  to  his  having  of  real  afTetts.  If  annui- 
ties of  inheritance,  therefore,  were  more  com- 
mon, it  is  obvious,  they  in  general  would 
probably  be  of  mort k  duration.  They  ferve, 
however,  to  flluftrate  the  principles  and  dif- 
tinctions  of  our  law. 


IV.  As  to  rights  of  common,  to  difplay  the 
feveral  kinds  thereof,  would  be  a  fuperfluous 

1  I  Inft.  144.  b. 

J  A  rent  charge  may  be  converted  into  an  annuity  by  fuing 
9.  writ  of  annuity.  (Lit.  §  219.  i  Inft.  144^  Ambl.  782.) 

k  It  was  formerly  doubted,  whether  an  annuity  was  affignable 
at  law,  tho  affigns  were  mentioned  in  the  grant,  the  engagement 
being  a  perfonal  contraft,  and  the  thing  to  be  transferred  a  chcfe 
fn  a&ion.  But  this  doubt  has  been  long  overruled,  relying  origi- 
nally, as  it  feems,  on  the  amphibious  nature  of  an  annuity  of  in- 
heritance, and  its  not  being  mere  perfonalty.  (i  Inft.  144.  b. 
>3thed.  n.  i.  Hetl.  81,  82.) 

*  repetition 
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repetition  of  what  is  eafy  to  be  met  with  and 
understood  on  that  fubjedl.  When  a  right  of 
common  is  fpoken  of,  generally,  amongft 
lawyers,  we  mean  common  ofpaflure;  which  is 
divided  into  common  appendant,  appurtenant, 
and  in  grofs ;  and  the  diflinctions  between 
them  are  marked  in  many  elaborate  and  me- 
thodical compilations.  Common1  appurtenant, 
like  that  in  grofs,  may  be  either  by  pre- 
fcription,  or  exprels  grant,  and  confequently 
may  begin  within  .time  of  legal  memory, 
which  is  not  the  cafe  of  common  appendant. 
For  that r<1  cannot  begin  at  this  day ;  but  is  of 
common  right,  as  incident  to  grants  by  lords 
of  manors,  previous  to  trie  itatute  of  quia 
emptoresy  fpoken  of  in  the  laft  lecture.  Paf- 
turable  common  may  belong  not  only  to  land  in 
its  common  fenfe,  but  to  an  n  antient  meiTuage 
and  the  fite  or  curtilage  thereof,  or  to  fuch 
mefTuage  with  the  appurtenances.  Thus  all 
the  *  inhabitants  of  a  vill  may  have  a  right  of 
common  appurtenant  to  their  refpe&ive  mef- 
fuages  in  the  particular  commonable  diftridl. 
And  if  a  new  houfe  is  erected  on  the  fite  of 


1  3  Cro.  482.  m  i  R.  A.  396. 

*  i  Sal.  169.    T.  Jon.  zi-j. 

•  Sav.  81,82.    2  Leon.  44,45.    Godb.  97. 

i  a  for- 


L  E  c  T .  2 1 .         and  hereditaments.  77 

a  former  one,  this  right  of  common  will 
remain  :  but  otherwife,  if  a  mefTuage  is  built 
where  there  was  none  before  >  for  it  belongs 
only  to  the  antient  inhabitants. 

Sir  William  Blackftorte  p  fays  "  there  are 
commons  without  ftint,  and  which  laft  all  the 
year."  They  certainly  may  be  either  limited 
or  otherwife  as  to  time.  The  phrafe  how- 
ever "  common  without  flint  "  is-  ufually 
underftood  to  anfwer  to  the  old  expreffion 
"  common  fans  nombre"  and  to  mean,  that 
the  number  of  commonable  beafts  (without 
any  relation  to  time)  is  not  exactly  defined. 
But  tho  the  number  is  not  afcertained,  it  is 
not  therefore  unlimited.  Both  the  origin  and 
the  general  reafon  of  this  claim  require,  that 
*  the  number  fhould  be  proportioned  to  the 

tenement, 

P  2  Black,  comm.  34. 

*  i  Sand.  339—346.  i  Mod.  6, 7.  W.Jon. 298.  2  Mod.  185. 

2  Wilf.  274. This  at  firft  fight  does  not  feem  applicable 

to  common  in <,  grofs  fans  nombre;  (i  Mod.  7.)  but  in  fuch  cafe 
it  might  be  faid,  « levant  W  couchant  within  the  vill,"  or  the  like. 

<i  Sand.  346.  W.  Jon.  297,  8.) la  a  fait  in  chancery  to  hive 

an  agreement  for  a  ftint  of  common  decreed,  the  court  declared, 
there  was  great  difference  between  fuch  agreement  and  one  for 
an  inclofure.  It  is  a  proper  and  natural  equity  to  have  a  flint 
decreed ;  and  tho  one  or  two  humourfome  tenants  ttand  out,  and 
will  not  agree,  yet  the  court  will  decree  it;  but  it  is  othenvife 
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tenement,  in  refpect  whereof  fuch  right  is 
infilled  on;  in  legal  language,  that  the  beafts 
fhould  be  levant  &  couchant  on  the  com- 
moner's own  land.  The  lord  r  of  the  manor 
indeed  by  prefcription  may  agift  the  cattle  of 
Grangers ;  but  not,  as  it  is  faid,  without  fuch 
immemorial  ufage. 

Here  alfo  I  muft  obferve,  that  fir  William 
Blackftone's  account  of  common  per  caufe  de 
vicinage  is  not  properly  a  definition,  but  rather 
a  dcfcriptive  example,  or  illuftration.  For 
there  are  other  occaiions  where  that  excufe 
for  trefpafs  may  be  ufed,  namely  between  the 
tenants  of  contiguous  manors,  as  well  as  the 
inhabitants  of  adjacent  vills  or  townmips,  or 
(which  is  at  leaft  a  thing  very  homogeneous) 
where  cattle  are  lawfully  placed  in  one  field 
or  pafture,  and  flray  into  an  adjoining  common 
ground,  being  open  and  uninclofed.  But '  if 
in  the  town  (hip  of  A,  there  are  fifty  acres 
of  common,  and  in  that  of  B,  a.  greater 


as  to  an  inclofure."  And  the  agreement  was  decreed  to  b« 
performed.  (2  Vern.  103.)  In  a  fubfequent  cafe  (2  Vern. 
575.)  it  was  determined  that  the  majority  fhould  not  bind  the 
yeft  diflentient;  but  the  former  precedent  feems  more  reasonable 
and  likely  to  be  followed. 

<  jR.  A.  396. '  •  7  Co.  s.b. 

extent, 
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extent,  and  the  inhabitants  of  each  have  in- 
tercommoned  per  caufe  de  vicinage,  yet,  as  this 
will  not  authorife  the  inhabitants  of  A,  di- 
redtly  and  without  referve,  to  drive  their  cattle 
on  the  paftures  of  B,  fo  neither  will  the  law 
permit  them  to  turn  a  greater  number  of 
cattle  on  their  own  common  than  it  will  bear, 
(which  probably  might  be  done  with  a  finifter 
view)  if  by  reafon  thereof  fome  of  them 
{tray  into  the  adjacent  lands.  For  the  intent 
of  this  indulgence  of  the  law  was  not  to  give 
a  profitable  right,  but  to  prevent  litigious  fuits 
in  open  countries.  And  therefore '  the  lords 
•f  contiguous  manors  may  inclofe  the  adja- 
cent waftes,  and  the  freeholders  of  open  fields 
may  do  the  like,  and  refpedlively  exclude  the 
occupiers  of  neighbouring  lands  from  this 
cxcufe  for  trefpafs.  By  a  late  "  ftatute,  among 
other  ufeful  provifions,  it  is  enafted,  that  lord* 
of  manors,  with  confent  of  three-fourths  of 
the  commoners,  may  leafe  out  one  twelfth 
part  of  any  common  or  wafle  within  fuch 
manor,  the  rent  to  be  applied  in  draining, 
fencing,  or  othervvife  improving  the  refidue  5 


*  4  Co.  38  b.     i  Tnft.  r?2.  a.     2  Mod.  icj. 

•  13  G.  III.  c.  81.  §  15  &i8. 


and 
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and  that  two  thirds  of  the  commoners,  with 
confent  of  the  lords  of  the  manor,  may  ap- 
point the  times,  when  fuch  common  paftures 
fhall  be  broke  and  depaflured,  and  when  the 
fame  fhall  be  mut  and  unftocked.  The 
growth  of  timber,  on  the  foil  of  common 
paftures,  is  by  two  *  former  acts  encouraged, 
with  a  view  to  national  emolument,  and  put 
under  equitable  regulations. 


V.  Ftjhertes  afe  either  included,  tho  per- 
haps improperly,  under  rights  of  common, 
as  one  fpecies  or  clafs  thereof,  or  elfe  are  re- 
ferred to  the  head  of  franchifes,  as  when -we 
fpeak  of  a  feveral  or  free  fimery.  Sir  Wil- 
liam Bhckftone  lays  it  down,  that  he  who 
claims  a  feveral  fimery,  muft  be  owner  of  the 
foil.  But  fir  Edward  Coke's  y  authority  is 
contrary  to  this  doctrine ;  and  it  appears  from 
the  laft  edition  of  his  firft  inftitute,  that  there 
is  great  diveriity  of  opinion  on  this  fubject. 


*  St.  296.  II.  0.36.    31  G.  H.  c.  41. 

x  I  Inft.  4.  b.  note  2.  13  ed. Pifcary  does  not  lie  in  te- 
nure ;  for  the  foil  may  be  to  one,  and  the  pifcary  to  another ; 
and  then  the  lord  cannot  diftrain.  (Br.  t.  tenures,  pi.  75.  Fitz- 
herb.  fci.  fa.  100.  Godb.  uy.)  Such  a  pifcary  is  not  a  tene- 
ment, tho  a  hereditament.  (20  Vin.  abr.  201.) 

VI. 
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VI.  Private  rights  of  ivay  may  depend  on 
four  diftinct  kinds  of  claim,  namely  on  pre- 
fcription,  on  grant  exprefsly  mewn,  on  a  re- 
iervation  in  the  conveyance  of  the  lands,  over 
which  the  privilege  is  aflerted,  and  laftly  on 
a  principle  of  z  neceffity.  The  title  by  pre- 
fcription  is  the  moft  ufual,  and  it  is  commonly 
infifted  upon  as  belonging  to  land,  or  to  a 
mefluage  j  but  *  whether  it  can  exift  in  grofs, 
and  appertain  only  to  the  perfon,  feems  a 
doubt  among  our  antient  lawyers.  This  right 
is  legally  reftricted  in  regard  to  the  extent, 
within  which  it  may  be  claimed.  A. b  cannot 
claim  a  way  over  B/s  ground  from  one  part 
thereof  to  another  j  this  would  be  a  void 
prefcription  on  the  face  of  it;  but  a  man 
may  affert  a  right  of  way,  from  one  part  of 
his  own  ground  to  another,  over  the  land  of 
a  ftranger. 

He c  that  has  a  private  way  isbound  to  re- 
pair it.  And  the  grantee  of  a  fpecific  private 
way,  in  cafe  it  is  overflooded,  cannot  juftify 
going  on  the  adjacent  grounds;  tho  this  might 
admit  of  doubt  in  the  cafe  of  a  way  by  necef- 

.   .     x 
'See6Mod.3.  a  4  Vin.abr.  513.  b6Alod.3; 

c  Dougl.  745  &c. 

VOL.  II.  G  fity. 
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fity.  But  "  highways''  are  governed  by  a 
different  principle.  They  are  for  the  public 
fervice,  and,  if  the  ufual  tract  is  impalfable, 
it  is  for  the  general  good  that  people  fhould 
be  intitled  to  pafs  in  another  line." 

•  As.  well  rights  of  common,  as  private 
rights  of  way,  afford  very  frequent  occalion 
to  defendants  in  actions  of  trefpafs  to  file 
pleas  in  juftification  of  the  fupppfed  injury, 
as  will  be  mentioned  hereafter  more  at  large. 
Jn  the  pleadings  put  on  record  the  kind d  of 
way  claimed  muft  be  particularly  fhewn;  as 
whether  it  be  a  footway,  horfeway,  or  at 
liberty  to  be  ufed  e  with  carts  and  carriages, 
or  for  the  purpofe  of  driving  cattle  j  whereby, 
when  the  proof  will  admit  of  it,  it  may  be 
^extended  to  juflify  and  cover  the  particular 
trefpafs  fet  forth  as  matter  of  complaint  in  the 
plaintiff's  declaration.  Iffa  way  is  pleaded 
as  from  necej]ity>  the  plaintiff's  replication,  on 
record,  may  allege,  that  there  is  another 
way ;  but  this  is  not  allowed,  if  the  way  is 
claimed  by  grant,  or  prefcription. 


d  Yel.  164.  e  See  i  Durn.  &  Eafl  560  &c. 

f  6  Mod.  4. 


I  have 
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I  have  referved  to  be  treated  of  a  fpecies  of 
incorporeal  hereditaments,  which  will  pro- 
perly admit  of  more  ample  difcuffion  than 
any  of  the  foregoing,  namely,  Tithes.  This 
ecclefiaftical  revenue  will  be  the  fubjecT:  of  the 
next  lecture. 


LEG- 


•obnovi 

;«    : 

L  Wt   U   R    E       XXII. 

*  F; 


tt\  V*    • 

Of  tithes. 


IC  O  M  E  now  to  fpeak  of  an  incorporeal 
hereditament,  that  has  been  productive  of 
much  litigation  in  courts  both  of  law  and 
equity  ;  and  which,  from  its  difFufivenefs,  is 
difficult  to  be  treated  of,  either  with  concife- 
nefs  or  with  much  regularity.  On  this  fub- 
je<fl  of  tithes  I  mail  arrange  my  obfervations 
in  the  following  method  -y  firft,  I  mail  inquire 
to  whom  they  are  due,  next,  I  mall  mention 
the  diftinct  divifions  of  them,  then  I  mall 
fpeak  of  things  not  tithable  in  their  nature, 
afterwards  I  mail  confider  exemptions  from 
payment  of  tithes,  and  laftly,  mall  fuccinctly 
enumerate  the  various  remedies  for  recovery 
of  tithes,  or  their  value. 

I.  Dr. 
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L  Dr.Burn'aflerts,  that  an tiently  one  fourth 
of  the  tithes  in  every  parim  was  fet  apart 
for  the  maintenance  of  the  poor.  And  in  the 
epiftle  b  from  ./Elfricus  to  bifhop  Wuliinus, 
called  liber  canonum  ecclefiafticorum,  and  fup- 

+/      */  A 

pofed  to  be  written  about  the  year  1052,  we 
find  thefe  words:  " fanfti  patres  etiam  con- 
Jiituerunt,  ut  homines  tradant  decimasfuas  eccle- 
Jite  Dei,  &  facer dos  vtniat  &  dijlribuat  eas  in 
tres  paries,  una  ad  reparationem  ecclejtce,  &  fe- 
cunda  egonis,   tertia  antem  Dei  mini/iris,    qui 
curam  illius  ecclejite  gerunt"     But  all  fuch  or 
fimilar  diftributions,  if  they  ever  prevailed, 
have  long  ceafed  amongft  us :  and  tithes  are, 
properly  and  in  their  nature,  an  entirely  ec- 
clefiaflical  revenue.     Therefore,  becaufe  the 
crown c  is  intitled  to  the  tithes  in  places  ex- 
traparochial,  (as  in  parts  of  forefts)  this  hath 
been  accounted  for  on  a  principle  formerly 
noticed,  that  the  king  hath  both  a  fpiritual 
and  temporal  capacity.     But  within  parijhes 
all  tithes  are  due,  of  common  right,  to  the 
rector :  and  if  he  be d  inducted  on  an  illegal 


*  Burnjuft.  t.poor,  §  i.  I  Black,  comm.  384. 

k  WUk.  LI.  A.  S.  156.  Lamb.  Archaionom.  132. 

*  Gibf.  cod.  t.  xxx.  c.  3.  i  Cro.  599.     i  £.•  A.  567. 

*  Hob.  296.  302. 

G  3  prefentation, 
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prefentation,  ft  ill  he  may,  as  rector  defaffo, 
tho  not  de  jure,  commence  a  fuit  for  them. 
As e  between  a  parfon  or  rector  and  vicar  in 
the  fame  parim,  all  tithes,  to  which  the  vicar f 
cannot  intitle  himfelf  by  endowment  or  pre- 
fcription,  belong  to  the  rector.     A  lay  impro- 
priator  claims  tithes  by  the  fame  common 
right,  and  to  the  fame  extent,   as   a  fpiritual 
rector. — It  has  been  adjudged8,   that  the  lord 
of  a  manor  may  prefcribe  to  have  from  his 
tenants  the  tenth  meaf  of  corn,  in  confidera- 
tion  of  having  immemorially  paid  a  certain 
penfion  to  the  officiating  incumbent,  becaufe 
it  is  a  temporal  profit  $  but  it  was  faid,   that 
he  could  not  prefcribe  to  have  tithes  gene- 
rally';  tho  certainly  it  was  taking  a  very  mi- 
nute and  technical  diftinction  between  deci- 
mum  cumulum  garbarum  and  decimas  garbarum. 
It  is  alfo  to  be  obferved,  that h  the  parfon  of 
one  parim  may  prefcribe  to  have  a  portion  of 
tithes  in  another ;  and  fo  may  a  mere  layman : 
and  fuch  portion  of  tithes  may  have  been  an 


«  2  Bul.  27. 

f  See  4.  Bro.  ca.  parl.  216 — 223.  235,  6,  Devie  v.  Lord 
Brownlow  in  Chancery,  1790. 

*  Cro.  El.  599.  763.  Gibf.  cod.  t.  xxx.  c.  3.  Mo.  483. 
589.  2  Co.  45.  b.  i  Saund.  142.  Watf.  c.  xlvii. 

h  Watf.  338.410.  (ed.  1701.)     2  Rol.  i6|. 

arbitrary 
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arbitrary  confecration  of  them,  more  antierit 
than  the  reftory  itfelf,  in  the  diftnd:  where 

they  lie. 

•A*-.'±y«fi./,  ::  ^:jdiU:Iifi  ,x$niiq  smsl  sett 

The  alienation  f  of  tithes  to  laymen  was 
prohibited  by  the  council  of  Lateran ;  before 
which  time,  it  feems,  they  held  and  conveyed 
to  others,  tho  very  irregularly  and  improperly, 
this  eccleiiaftical  revenue.  The  alienation  of 
tithes,  not  merely  to  laymen,  but  even  to  fpi- 
ritual  corporations,  as  abbeys  and  the  like, 
was  not  put  an  end  to  till  fome  years  after- 
wards, by  a  conftitution  of  pope  Innocent  the 
third,  addrefled  to  the  archbifhop  of  Canter- 
bury, and  adopted  here  by  general  confent,  as 
fir  William  Blackftone  obferves  k,  correcting 
a  miftake  of  fir  H.  Hobart  and  others  in  that 
refpect.  Even  to  Lyndwood  we  muft  impute 
the  fame  overfight ;  for  he  writes  \  that  after 
the  council  of  Lateran  tithes  could  not  be 
granted  to  an  extraneous  church,  or  a  monaflery. 
But  we  may  conclude  it  to  be  an  error  from 
what  fir  Edward  Coke  m  mentions  of  his  own 
reiearches,  and  cites  as  coming  from  a  learned 

1  Lynd.  prov.  160.     Gibf.  cod.  t.  xxx.  c.  3.  k  2  Bla^k. 

comm.  27.  »  Lyud.  prov.  160.  m  2  Inft.  641: 

,04  judge 
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judge  in  the  feventh  year  of  Edward  the  third. 
In  the  interval,  then,  between  the  council  of 
Lateran  and  pope  Innocent's  decretal  epiflle, 
tithes  might  be  arbitrarily  confecrated  to  a  re- 
ligious houfe,  tho  they  could  not  be  alienated  to 
laymen.  The  prefent n  right  of  laymen  to  thefe 
portions  of  tithes  is  confidered  as  derived  from 
the  religious  houfes  to  which  they  belonged, 
and  from  which  they  came  to  the  crown  and 
its  grantees.  But  °  from  the  number  of  in- 
ftances  of  this  kind,  it  is  not  now  neceflary 
for  ii  layman,  in  a  fuit  for  fuch  portions  of 
tithes,  to  fet  forth  particularly  to  what  mona- 
ilery  they  belonged,  and  fo  derive  the  title 
downwards  to  himfelf ;  but  he  may  allege  ge- 
nerally the  feifm  of  thofe  from  whom  he  im-* 
mediately  claims. 

II.  I  am  next  to  mention  the  fevcral  kinds 
into  which  p  tithes  are  commonly  diftin- 
guifhed.  Tithes  are  defined  by  Dr.  Wood  to 
be  "  the  tenth  part  of  the  increafe,  yearly 
arifing  from  the  profits  of  lands,  flocks  upon 

»  Gibf.  cod.  t.  xxx.  c.  3. 

0  This  has  long  been  the  eftablifhed  law.  The  cafe  of  Cra- 
thorne  v.  Taylor  (houfe  of  lords,  n  March  1723.  2  Bro.  ca. 
parl.  514  &C.)  is  faid  to  be  agreeable  to  former,  and  has  certainly 
been  followed  by  fubfequent  refolutionj. 

f  Wood  intt.  laws  Engl,  163.  (ed.  1763.) 

the 
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the  lands,  and  the  induftry  of  the  parifhion- 
ers,  payable  for  the  maintenance  of  the  parifh 
prieft,  by  every  one  that  hath  things  tithable, 
if  he  cannot  fhew  a  fpecial  exemption/' 
Thefe  expreffions  refer  to  the  divifion  of 
tithes  into  predial,  mixt,  and  perfonal.  But 
the  laft  fort,  called  perfonal  tithes,  and  fup- 
pofed  to  arife  from  the  perfonal  induftry  of  the 
parishioners,  have  greatly  fallen  off.  This  is 
attributed  by  Dr.  Wood q  to  the  claufe  in  the 
flatute  2  &  3  E.  VI.  c,  1 3,  which  does  not 
allow  the  ordinary  to  examine  a  parifhioner 
on  oath  as  to  thefe  perfonal  tithes.  By  the 
fame  ftatute  day-labourers  are  exempted  from 
this  payment.  It  has  alfo  been  r  determined* 
that  an  innkeeper  is  not  chargeable  therewith 
in  refpecft  to  the  profit  made  by  the  fale  of 
wine  and  beer  -,  nor  any  perfon  for  the  gain  of 
money  put  out  at  intereft.  So  *  a  copper  mill, 
fulling  mill,  maving  mill,  or  glafs  houfe,  pay 
no  tithe,  the  profit  arifing  from  mere  labor 
and  induftry.  Confequently  the  profits  of  any 
manufacture  appear  not  to  be  tithable.  Per- 


*  Wood  inft.  laws  Engl.  176.  r  2  Bui. .141. 

1  Lit.  314.  i  R.  A.  641 But  corn  mills  pay  tithe: 

Wood  inft.  laws  Engl.  169.  Cunb.  73.  and  fo  may  the  other* 
by  fpecial  cuftom, 

haps 


^ 
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haps  the  decay  of  merely  perfonal  tithes  is  to 
be  partly  afcribed  to  its  being  thought  an  in- 
vidious claim.  For  they  are  thus  defcribed  by 
Lyhdwood £,  "  fie  di£ttey  quia  potius  refyeflu 
pcrforKZ  fohuntur  quam  reiy  utputa  de  artificio, 
negotiatione,  6?  militia"  It  feems  therefore 
difficult  to  afcertain  how  far  any  perfonal 
tithes  (in  this  fenfe  of  the  word  perfonal,  for 
fmall  tithes  have  been  fmce  fo  denominated) 
can  at  this  day  be  demanded.  But  eafter" 
offerings  are  due  of  common  right  at  the  rate 
of  two  pence  for  each  parifhioner  j  unlefs 
where  it  is  cuftomary  to  pay  more. 

The  other  fpecies  of  tithes,  according  to 
the  above  definition,  are  either  predial  or  mixt. 
The  term  predial  includes  great,  and  fome  fpe- 
cies of  fmall,  tithes. 

But  inftead  cf  this  triple  diftinction,  all 
tithes  have  been,  in  later  ages,  more  com- 
monly divided  into  two  clafles,  great  or  rec- 
torial, and  fmall  or  vicarial,  including  what 
are  now  called  perfonal  tithes.  For  the  en- 
dowment of  vicarages,  as  I  obferved  in  a  for- 

1  Lynd.  prov.  195.  a  Bunb.  173, 4.     Ambl.  72. 

mer 
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mer  lecture,  hath  ufually  been  made  of  fmall 
tithes  generally.  What  mall  be  fo  confidered 
hath  often  been  a  fubjed:  of  litigation.  Some 
have  thought,  that  the  diftinction  of  great  and 
fmall  tithes  might  depend  on  -  the  quantity. 
As  if  a  confiderable  part  of  a  parifh  was  fown 
with  flax,  potatoes,  or  other  product,  being 
fmall  tithes,  that  thefe  would  thereby  be  con- 
verted into  great,  and  would  belong  to  the 
rector.  The  w  court  of  chancery,  however, 
and,  as  it  feems,  the  houfe  of  lords,  has  given  a 
different  determination  :  and  many  authorities 
to  the  fame  effect  are  cited  by  Burn  and  Co- 
myns  under  this  title.  On  the  other  hand,  it 
feems,  a  vicar,  x  by  virtue  of  an  endowment 
of  fmall  tithes,  may,  by  ufage,  be  intitled  to 
tithe  wood,  (tho  this  is  regularly  a  fpecies  of 
great  tithes,  where  payable  at  all)  if  fuch  has 
been  the  cuftom  of  the  parim. 

A  very  important  difference  between  great, 
and  fmall  or  perfonal,  tithes,  is  made  by  the Y 
ftatute  before  mentioned,  whereby  the  pay- 
ment of  the  latter  is  confined  to  fuch  perfons 
and  places,  by  whom  and  in  which  the  fame 

w  2  Atk.  364.     5  Bro.  ca.  parl.  591. 

*  2  Bui.  27.     See  Gibf.  cod.  t.  xxxf  c.  5.  f  §  7: 

have 
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have  been  accujlomably  ufed  or  ought  to  have 
been  made.  Whereupon  *  it  has  been  judi- 
cially determined,  that  thefe  are  not  due  of 
common  right  merely,  like  predial  tithes,  but 
where  they  have  not  ufually  been  paid,  are  not 
demandable. 


III.  As  to  the  third  point,  fome  things  arc 
cot  tithable  in  their  nature.  For  tithes,  ac- 
cording to  the  definition,  are  regularly  due  of 
fuch  things  as  are  '  renewable,  or  yielding 
increafe.  'Therefore  b  houfes  for  habitation, 
and  the  rents  referved  on  them,  or  on  land, 
are  not  tithable.  But  houfes  in  London  are 
tithable  by  c  virtue  of  an  arbitration  or  decree, 
confirmed  by  d  parliament.  In  other  e  places 
alfo,  an  annual  payment  may  be  due  to  the  in- 
cumbent, in  refpedt  of  houfes,  if  it  hath  the 
fupport  of  cuilom. 


•  '     •«  —  —.<)(>••    ov 

»  Bun.  73.     2  Rol.  84.     i  Rol.  405.    3  Bui.  2iz. 

"See  Ambl.  131. 

*•  i  Co.  16.  a.     i  R.  A.  636.    Hob.iV 

«  ,00.276.     8  Vin.  abr.  567.  8.     Bunb.  ,06,7.     a  Bra 


437- 
'St.  37  H.  VIII.  c.  12.  'Bunb.  102. 
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Animals,  f  ferce  natures,  as  deer,  are  not 
tithable  of  common  right,  but  may  become  fo 
by  ufage  or  prefcription.  This  is  thought  by 
fome  g  an  abridgment  of  the  antient  rights 
of  the  clergy  j  and  that  formerly  tithe  was 
paid  of  fifh,  rabbits,  and  the  like,  by  general 
cuftom. 

Another  h  clafs  of  things  not  tithable  in 
their  nature  are  mines  and  quarries  of  ftone, 
ore,  coal,  and  the  like,  becaufe  not  of  annual 
increafe ;  but  even  thefe  may  be  tithable  by 
cuftom.  For  eftablifhed  ufage,  as  already  ap- 
pears, may  on  many  occalions  confiderably 
augment  or  diminifh  this  ecclefiaftical  reve- 
nue. 

Farther,  no  tithe  '  is  payable  for  the  her- 
bage of  metes  or  balks,  or  of  headlands  large 
enough  only  for  turning  the  plough,  fuch 


f  Mo.   599. — —The  fame  is  the  cafe  of  fifli.     (3  Bro.  ca. 
parl.  485.) 

8  Gibf.  cod.  t.  xxx.  c.  3.— —Where,  as  to  the  diftin&ion  of 
pigeons  fold,  or  confumed  in  the  family  of  the  owner,  it  is  ar- 
gued, that  could  not  make  them  more  or  lefsy ~er<e  natura. 

h  Ayl.  par.  jur.  can.  Angl.  506.  2  Inft.  651,  i  R.  A.  635, 
2  Vern.  46. 

UJnft.  652.      i  R.  A.  646. 

things 
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things  being  neceflary  in  the  courfe  of  huf- 
bandry. 


Laftly,  concerning  k  the  tithes  of  wood, 
there  was  formerly  much  controverfy,  and  di- 
vers petitions  in  parliament,  both  before  and 
after  the  paffing  of  the  ftatute  45  E.  III.  c.  3 ; 
which  however  continued  to  be  the  rule  of  de- 
cifion.  For,  as  to  the  extract  cited  by !  Gib- 
fon,  of  a  fuppofed  ordinance  of  the  parliament 
at  Sarum,  that  was  li  never  underftood  by 
common  lawyers  as  reflrictive  of  or  repugnant 
to  the  other  unqueftionable  Aatute,  which n  is 
{aid  to  be  declaratory  of  the  common  law,  and 
which  exempts  from  the  payment  of  tithe 
great  wood  of  twenty  years  growth  or  more. 

In  conftruing  this  flatute,  great  differen- 
ces of  opinion  formerly  prevailed,  but  it 
feems  now  °  fettled  by  the  great  authority  of 

k  2  inft.  642,  &c. 

1  Gibf.  cod.  t.  xxx.  c.  3", — — Fitzherbert,  N.  B.  119,  alfo 
cites  this  ftatute.  In  2  Lecn.  80.  it  is  fuppofed  prior  to  the  45th 
year  of  E.  Ill :  but  fir  Edward  Coke  makes  it  as  late  as  the  7th 
year  of  R.  II.  (2^(1.645.) 

ra  2  Inft. 645. 

n  2  Inft.  642.     3  Burn.  eccl.  law  429.  (ed.  1767.) 

•  3  Burn.  cccl.  law  424— 43i..(ed.  1767.)    Ambl.  130—136. 

lord 
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lord  Hardwicke,  that  of  all  timber  trees  of 
twenty  years  growth  or  upwards,  (whether- 
timber  by  the  general  law,  or  by  fpecial  cuf- 
tom)  no  tithe  mall  be  paid  Cither  of  bodies, 
lops,  or  tops :  that  as  to  pollards,  they  are 
tithable  or  not,  "according  as  they  were  made 
fo,  above  or  under  twenty  years  growth  :  that 
whether  trees  are  timber  by  cuftorn,  and  the 
age  when  poljards  were  fo  made,  are  quef- 
tions  proper  for  a  jury  -y  and  that  p  the  ufe  to 
which  wood  is  applied,  in  general,  can  neither 
give  nor  take  away  a  tithable  quality.  Cop- 
pice q  wood,  and  trees  of  a  bale  r  and  inferior 
nature,  of  any  age,  are  liable  to  the  demand  of 
tithe.  Young  oaks,  a  under  the  age  of  twen- 
ty years,  while  ilanding,  are  privileged  :  but 
1  if  cut  down  under  that  age  they  are  faid  to 
be  tithable  as  common  underwood.  And  far- 
ther, the  following  dodtrine,  whether  authen- 
tic or  not,  has  been  at  leaft  much  quoted : 
viz.  that  if  woods,  coniifting  chiefly  of  tim- 
ber trees,  with  bumes  and  underwoods  inter- 
mix!, are.  cut  down  for  fuel,  and  made  into 

•    li.'i    .(',  t-,~> 

'  But  fee  2  In  ft.  621.   652.     i   R.  A.  641.     Gibf.  cod.  t, 
xxx.  c.  5.  t.  wood,  §  3.     Bunb.  99.  n.  &  5  Bro.  ca.  parl.  591. 
1 1  Lev.  189.     2  Leon.  80. 

'  i  R.  A.  640.  «  Mo.  908.      i  R.  A.  640. 

1  12  Mod.  524. 

•**»'.«;'-  faggots 
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faggots  promifcuoufly,  it  not  being  worth 
while  to  feparate  one  part  from  the  other, 
the  timber  trees  mall  privilege  the  whole: 
but  if  fuch  trees  grow  fparfim,  and  the  un- 
derwood is  the  greater  part,  the  whole  is  to 
pay  tithe.  This  rule,  which  originally  oc- 
curs in  u  one  of  our  old  reporters,  is  perhaps 
a  ftretching  of  the  law  to  anfwer  general  con- 
venience, but  it  is  alfo  adopted  by  Gibfon, 
Ayliffe,  and  Burn,  in  treating  of  this  title. 

The  manner  x  of  tithing  wood  is  various, 
as  by  fetting  out  the  tenth  acre  of  wood  ftand- 
ing,  the  tenth  pole  or  perch,  or  the  tenth  fag- 
got or  billet. 

Thefe  feem  to  be  the  principal  clafles  of 
things  not  tithable  by  the  common  law,  that 
is,  without  alleging  a  fpecial  cuftom  or  pre- 
Icription  for  the  demand.  But  by  y  a  ftatute 
before  cited,  barren  heath  and  wafte  ground, 
afterwards  converted  into  arable  or  meadow, 
fhall  pay  tithe  after  the  fpace  of  feven  years. 
Here  are  no  exprefs  words  of  difcharge  during 
the  feven  years ;  but  *  by  a  reafonable  con- 

»  2  Leon.  80.  *  Hob.  250.     Ayl.  [506.] 

7  2  fc  3  Ii.  VI.  c.  13.  $  5.  «  2  Inft.  656. 

flruclion, 


LECT.  22.  Of  tithes,  97 

flrudlion,  an  exemption  for  that  time  is  im- 
plied. Land  is  a  confide  red  as  barren  within 
this  ftatute,  if  it  be  untill'd,  tho  it  yield  fome 
fruit,  and  pay  fome  tithe,  as  of  wool  and 
lambs.  But b  if  it  be  apt  for  tillage,  as  if  a 
woodland  be  grubbed  and  made  fit  for  the 
plough,  it  fhall  immediately  pay  tithe,  for 
fuch  ground  is  not  in  its  nature  barren,  nor 
within  the  protection  of  the  ftatute.  The 
queftion  c,  whether  land  is  barren,  within 
the  meaning  and  benefit  of  this  aft,  mufl 
be  tried  at  common  law,  and  not  in  the  fpiri- 
tual  court. 

The  d  payment  of  great,  and  of  all  predial, 
tithes,  is  regularly  once  a  year ;  and  if  land 
hath  once  bornthis  annual  burden,  it  ought 
not  to  be  again  charged.  But  it  is  faid,  that 
lands  fown  with  clover e,  which  hath  a  quick- 
er increafe,  ought  to  pay  tithe  oftener  than 
once  a  year.  On  the  other  hand,  f  faffron  is 
tithable,  tho  gathered  but  once  in  three  years. 


*  2  Inft.  655.  b  2  Inft,  656.    Bunb.  159. 

c  i  Keb.  253.  d  2  Inft.  652. 

e  Burn.  eccl.  law,  t.  tithes,  §  3.    See  Bunb.  279,  344,    Com. 
rep.  633.  &c. 
•      *  i  Cro.  467.    Wood.  inft.  laws  Eng.  172.  (ed.  1763.) 

VOL.  II.  H  Alfo 
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Alfo  it  feems  fettled,  that  *  aftermath,  or  a 
fecond  mowing  or  crop  of  hay,  mail  be  tithed. 
For  otherwife  there  would  be  a  dangerous  op- 
portunity of  defrauding  the  re&or.  But  h  if 
cattle  are  turned  to  feed  on  land,  which  has 
been  mowed  and  paid  tithe  of  hay,  no  agift- 
ment  tithe  (as  it  is  called)  for  fuch  after  paf- 
ture  is  here  due.  For  this  is  at  leaft  not 
Jo  open  to  fraud  as  the  cafe  of  aftermath ; 
neither  does  it  impoverim  the  agifted  land.  If 
however  *  there  really  were  any  fraud  in  the 
matter,  and  the  mowing,  from  a  finifler  view, 
was  lefs  than  the  ufual  quantity,  then  per- 
haps tithe  ought  to  be  paid  for  the  agift- 
ment. 


IV.  I  proceed  now  to  exemptions  from 
paying  tithes,  which  arife  not  fo  pioperly  from 
any  natural  or  inherent  quality  in  the  thing  to 
be  tithed,  as  for  a  collateral  reafon.  Thefe 
are  I  .  prefcriptions  de  non  declmando:  2.  pre- 
fcriptions  de  modo  decimandiz  and  3.  Compo- 
fitions. 


i  R.  A.  640;  but  fee  Wood's  inft.  laws  Eng.  165.  (ed. 
3  Burn.  eccl.  law  415.  (ed.  1767.)     8  Vin.  abr.  574. 
h  2  Inft.  652.     i  R.  A.  640,  i.    Bunb.  10. 
1  Born.  eccl.  law*  t.  tithes,  §  5.  fubdiv.  2. 

i.  A, 
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r .  A  cuftom  or  prefcription  de  non  declman- 
do,  is  to  be  difcharged  abfolutely  from  tithes, 
and  to  pay  nothing  in  lieu  thereof.  But 
this  *  claim,  it  feems,  can  only  be  made  on  the 
foundation  of  this  maxim,  ecclefia  decimas  non 
fofoit  ecclefi<z>  and  therefore  not  by  a  mere  lay- 
man, either  againft  a  fpiritual  redtor,  or  a  lay 
impropriator.  The  l  principle  is  carried  fo 
far,  that  if  a  rector  demifes  his  glebe  free  from 
all  exactions,  yet  he  may  demand  tithe  there- 
of from  his  own  tenant ;  and  if  he  keeps  the 
glebe  in  his  own  hands,  and  fows  it  with 
corn,  and  dies  before  feverance,  his  executor 
or  the  vendee  muft  pay  tithe  to  the  fucceeding 
incumbent.  It  has  indeed  been  m  holden,  that 
a  county  or  hundred  may  prefcribe  in  not 
paying  tithe  of  wood,  but  then  it  was  at  the 
fame  time  determined,  that  wood  is  not  tith- 
able  of  common  right,  but  by  cuftom  only; 
and  therefore  it  is  only  inlifting  on  the  an- 
tient  right.  Now  indeedyk^  wood,  as  above 
defcribed  in  that  refpe<ft,  feems  tithable  of 


k  Bunb.  325;  345.    Barrington,  v.  Trin.  coll.  Camb.  in  the 
exchequer,  Mich,  terra,  1784. 
1  Watf.  403.  (ed.  1701.) 
*  2  Sal.  655,  6.     j  Lord  Raym.  137. 

H  2  common 


ioo  Of  tithes.  LECT.  aa. 

common  right ;  but  the  antient n  practice,  in 
libels  in  the  fpiritual  court,  was  to  allege  a 
cuftom  for  it.  On  the  other  hand,  a  county 
or  hundred  cannot  prefcribe  de  non  decimando, 
as  to  things  tithable  in  their  nature,  or  of  com- 
mon right. 

The  king's  °  capacity  of  prefcribing  de  non 
declmando  is  afcribed  to  his  being  confidered 
as  perfona  mix  fa,  and  not  as  a  mere  layman,  by 
the  law.  This  privilege,  fir  William  Black- 
flone  fays  p,  is  perfonal  in  the  king,  and  does 
not  extend  to  his  leflee.  There  q  is,  indeed, 
an  anonymous  cafe  to  that  effect  mentioned  in 
the  argument  of  counfel,  but  the  judgment 
of  the  court  in  the  principal  cafe  was  oppofite. 
Indeed,  in  another  cafe  r  the  fame  rule  was 
laid  down,  but  there  the  crown  had  parted 
with  the  freehold  of  the  lands.  And  chief 


n  i  Lord  Raym.  137.  Gibfon,  cod.  t.  xxx.  c.  5.  mentions  a 
like  prefcription  to  be  difcharged  of  the  tithe  of  ewe-milk  ;  and 
Burn,  in  copying  him  (3  Burn.  eccL  law  393.  ed.  1767.)  refers 
thefe  cafes  to  the  ground  of  the  things  not  being  tithable  in  their 
natures:  this  I  do  not  apprehend  to  be  fo  as  to  ewe-milk:  the 
reafon  of  the  determination  cited  by  Gibfon,  and  which  is  in 
I  R.  A.  654, 1  fuppofe,  merely  was,  that  the  fpiritual  cuftom 
could  not  try  the  cuftom  furmifed. 

•  W.  Jon.  387.  P  2  Black,  comm.  31. 

i  i  Cro.  51 1,  2.     See  3  Keb,  217.  cont. 

'  W.Jon.  3  87. 

baron 
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baron  Comyns  J  takes  notice  of  its  having 
been  determined  by  the  court  of  exchequer, 
that  the  leflee,  for  years  only,  of  the  crown 
may  be  difcharged  from  tithes  by  a  prefcrip- 
tion  de  non  decimando  in  the  king  and  his  far- 
mers. For  otherwife  the  privilege  would,  in 
the  main,  be  nugatory.  But  crown  lands, 
tho  ancient  demefne,  are  not  exempt  from 
tithes,  without  an  exprefs  prefcription  duly 
proved :  the  king  is  only  capable  of  fuch  a 
prefcription.  And  if  the '  freehold  is  once  out 
of  the  king,  tho  it  return  to  him  again  by 
efcheat  or  forfeiture,  the  prefcription  is  ex- 
tinct. 

All  merely  ecclefiaftical  perfons  are  exempt 
from  tithes,  as  to  lands  which  they  hold  in 
their  fpiritual  character.  The  rector  there- 
fore does  not  pay  tithe  to  the  vicar,  nor  e  con- 
uerfo.  But  this  "  does  not  extend  to  church- 
wardens, as  to  land  fettled  for  the  repairs  of 
the  church.  Neither  is  x  the  leflee  of  glebe 
land,  as  I  have  before  intimated,  exempt  from 
payment  of  tithes.  But  the  leflees  of  fpirU 

3  3  Com.  dig.  77.  *  Hard.  315. 

u  i  R.A.653. 

x  Sav,  3.  Mo.  910.  i  Cro.  479.  578.  Watf.  403. 
(<?d.  1701.) 

H  3  tual 
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tual  perfons  may  be  difcharged,  if  a  prefcrip- 
tion  is  alleged  and  proved,  extending  to  and 
including  them.  Thus  a  bifhop  y  may  pre- 
fcribc  de  non  decimando,  in  refpecfl  to  lands, 
parcel  of  his  bifhopric,  for  himfelf  and  bis 
farmers  aljb :  and  the  copyhold  tenants  of  a  bi- 
mop  may  have  the  benefit  of  the  like  pre- 
fcription. 


Laflly,  laymen  may  prefcribe  de  non  deri- 
mando  for  eftates  belonging  to  fuch  religious 
houfes,  and  fuch  only,  as  were  diffolved  by 
the  ft.  3 1  H.  VIII,  c.  1 3  -y  which  adl z  extends 
the  privilege  of  exemption  to  all  perfons,  who 
mould  come  to  the  enjoyment  of  abbey  lands, 
difcharged  frcm  the  payment  of  tithes  at  the 
time  of  pafling  that  law.  Without  a  that 
claufe  the  lands  would  not  have  been  difchar- 
ged, even  in  the  hands  of  the  king,  but  the 
privilege  would  have  been  loft.  The  b  claufe 
does  not  extend  to  the  abbeys  diflblved  by  the 


y  i  R.  A,  653.  Deg.  p.  il  c.  i6.-r- — This  rule,  as  to  copy- 
holders, was,  I  believe,  again  recognifed  in  a  cafe,  about  twenty 
years  ago,  between  the  copyhold  tenants  of  the  bilhopof  Durham 
and  the  reftor  of  Sedgefield. 

*  §  21.  »  2  Cro.  5$.  608. 

b  2  Cro.  608.     3  Cro.  425. 

flat. 
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flat.  27  H.  VIII.  c.  28;  their  lands  are  tith- 
able.  But c  after  a  difference  of  opinions,  it 
feems  *  fettled,  that  the  poffeflions  of  the 
order  of  St.  John  of  Jerufalem,  which  came 
to  the  crown  by  the  ft.  32  H.  VIII.  c.  24, 
are  exempt  from  the  payment  of  tithes,  under 
the  protection  of  the  faid  flatute  3 1  H.  VIII. 
c.  13,  in  the  hands  of  the  king  and  his 
grantees. 

Unify  of ' poffejfion  c  is  fometimes  fpoken  of  as 
a  ground  of  difcharge  created  by  the  flatute, 
namely,  where  an  abbey  had  a  rectory  and 
tithable  lands  in  the  fame  parifh,  and  fo  could 
not  pay  tithes  to  itfelf,  unlefs  f  we  confider 
retainer  as  payment  of  a  man  to  himfelf.  By 
this  means  no  tithe  may  happen  to  have  been 
paid  from  time  immemorial,  and  it  might  then 
operate  as  a  difcharge,  to g  be  referred,  like 
the  other  exemptions,  to  the  head  of  prefcrip- 
tion :  for  unity  of  pofleffion  is  no  difcharge 
of  h  itfelf. 

c  2  Cro.  58. 

d  W.  Jon.  182—191.     Freem.  299.    See  3  Keble,  217  cont. 

e  Wood's  inft.  laws  Eng.  180.  (ed.  1763.) 

f  Mo.  528.  *  See  ii  Co.  14.  b. 

h  As  to  the  requisites  to  create  fuch  difcharge,  which  is  rather 
an  intricate  inquiry,  fee  Com.  rep.  498 — 512.  3  Burn.  eccl. 
law,  389,  390.  (ed.  1767.)  4  Leon.  47.  Mo.  528. 

H4  If 
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If '  abbey  lands  were  difcharged  by  other 
means  befides  unity  of  poffefTion,  (which,  as  I 
have  faid,  was  of  itfelf  no  difcharge  at  all)  as 
by  particular  prefcription,  papal  bull,  or  ra- 
tione  ordinisy  the  exemption,  by  virtue  of  the 
ftatute,  went  with  the  land.  But  fome k  lands, 
belonging  to  the  privileged  orders  of  ecclefi- 
aftical  reclufes,  were  liable  to  payment  of 
tithes,  as  thofe  of  the  Ciftertians,  acquired  by 
them  after  the1  council  of  Lateran.  The  ge- 
neral method  of  proving,  whether  lands  were 
obtained  by  any  religious  houfe  before  or  after 
that  council  is  by  payment  of  tithes,  which 
will  induce  a  prefumption  of  their  being  ac- 
quired after  fuch  date.  Thefe  papal  exemp- 
tions were  ufually  m  quamdiu  propriis  manibus 
excoluntur-y  but  the  ftatute  transferred  the  pri- 
vilege to  the  king,  and  all  claiming  under 


1  W.  Jon.  373.     See  Ambl.  291.  k  Bunb.  122. 

1  A.  D.  1 1 79,  or  1 2 1 5 .  according  to  Burn,  t.  tithes,  §  3. 

a  See  Bunb.  122,  and  the  authorities  there,  and  3  Keb.  217. 
——But  the  objection1,  that  the  lands  were  in  tenants  hands  at 
the  ,time  of  the  diffolution,  which  is  mentioned  as  the  reafon  for 
the  decree  in  Bunb.  122,  feems  of  no  avail.  (Bennifon  v.  Smith 
in  the  exchequer,  1 1  G.  Ill;  and  Cowley  v..  Keyes,  in  the  ex- 
chequer, Feb.  28,  27  G.  III.) The  true  reafon  of  the  decree 

(Bunb.  122.)  is  faid  to  be  proof  of  the  payment  of  fmall  tithes. 
See  farther  Pal.  118.  Dy.  277.  Hard.  174.  190. 

• 

x  him. 
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him.  Infeveralnof  our  writers  on  ecclefia- 
flical  law,  there  is  a  curious  account  given  of 
the  names,  orders,  times  of  foundation,  and 
revenues,  of  the  numerous  religious  houfes  in. 
England  and  Wales. 

2.  A  prefcription  de  modo  decimandi  confilts 
in  fome  profit,  or  annual  compenfation,  im- 
memorially  due  and  paid  to  the  rector  or  vicar 
in  lieu  of  tithes,  as  for  inftance  a  penny  an 
acre  for  a  certain  farm.  The  requifites  to 
eftablifh  it  are  principally  fuch  as  are  neceflary 
to  make  valid  any  other  cuftom  or  prefcrip- 
tion. Thus0,  that  every  occupier  of  land 
within  the  parim,  refident  out  of  the  parim, 
fhould  pay  a  penny  an  acre  for  fuch  pafture 
land,  but  if  he  refides  within  the  parim,  then 
that  he  fhould  pay  tithes  in  kind,  is  a  good 
modus.  As  fuch  cuftoms  muft  be  antient,  if 


n  Watf.  c.  xlviii.  Ayl.  parerg.  jur.  can.  Angl.  ad  fin.  Burn, 

t.  tithes. This  lift  is  not  perfedly  corred.  Thus  Coggefhall 

in  Effex,  tho  one  of  the  greater  abbeys,  is  omitted. 

0  2  Wins.  565. It  may  be  here  mentioned,  as  a  ufeful 

and  general  point,  tho  not  ftridly  within  the  prefent  {"ubjeft, 
that  if  a  large  common  extends  into  different  pariihes,  and  by 
cuftom  the  owners  of  .cattle  fed  thereon,  pay  tithes  of  fuch  feed- 
ing to  the  parfon  of  the  parim  where  they  refpeftively  refide, 
this  is  a  good  cuftom.  (i  Bro.  ca.  parl.  278  &c.) 

the 
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the  pecuniary  payment  is  «<w  the  prefent  va- 
lue of  the  tithe,  it  will  be  fet  afide  as  a  rank 
modus;  for  as,  in  fuch  cafe,  the  value  of 
money  muft  within  the  time  of  legal  memory 
have  exceeded  the  value  of  the  tithe,  this 
comparative  reafoning  would  be  evidence  that 
it  was  a  too  recent  ufage.  A p  modus  likewife 
for  the  tithe  of  any  thing  of  late  introduction 
into  England,  as  turkies,  hops,  and  whatever  is 
in  the  fame  predicament,  cannot  be  a  valid  mo- 
dus, for  want  of  a  fufficient  duration.  It  may 
alfo  be  objected  to  a  modus,  that  it  fixes  no 
certain  time  of  payment,  or  that  in  fact  it 
hath  been  interrupted  for  a  long  fpace  of. 
time q.  On  thefe  and  other  grounds,  many 
pretended  prefcriptions  of  this  kind  have 
been  fet  afide,  on  bills  filed  in  courts  of  equity 
for  that  purpofe,  and  thereby  the  revenues  of 
the  parochial  clergy  have  been  very  juflly  and 
largely  augmented, 

3.  The  payment  of  tithes  may  be  dif- 
charged  by  compofition.  A  real1  compofition  is 
where  an  agreement  is  made  with  the  parfoa 

»  Watf.  408.  (ed«  1701.)     Bunb.  308. 

*  See  2  Inft.  6^3.  '  See  2  Wws.  573. 

or 
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or  vicar,  with  the  confent  of  the  patron  and 
ordinary,  that  the  lands  fpecified  fhall  be  ex- 
empt from  the  payment  of  tithes,  on  fuch 
confiderations  as  are  contained  in  the  ftipula- 
tion.  But  fince  the  ftatute  13  El.  c.  10,  for 
preventing  the  alienation  of  ecclefiaflical 
eftates,  no  compofition  of  this  kind  can  be 
made :  and  fuch  as  appear  to  be  of  a  later 
date  are  holden  to  be  of  no  force.  It  feems  % 
there  have  been  decrees  made  in  courts  of 
equity  to  confirm  compofitions  entered  into 
by  confent  of  the  parfon,  patron,  and  ordi- 
nary, tho  fubfequent  to  the  flatute ;  but  only 
when  they  have  appeared  to  be  for  the  benefit 
of  the  church.  And,  according  to  a  late  cafe, 
finally  determined  *  by  the  houfe  of  lords, 
even  compofitions  confirmed  by  fuch  decrees 
are  not  binding  againfl  the  fucceeding  incum- 
bent :  which  authority  relied  upon  in  a  ftill 
more  recent  udecifion,  conformable  thereto, 
pronounced  by  the  court  of  exchequer. 

..w*^^««ft  yd  b^ 
•  i  war.  128. 

*  Burn  t.  tithes,  §  4.     Ambl.  510,  I.    6  Bro.  ca.  parl.  332 
&c.;  and  fee  7  Bro.  ca.  parl.  493  &c. 

B  Cartwright  v.  Colton,  in  the  exchequer,  24  April  1779. 
* 

There 
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There  may  dfo  be  temporary  w  competi- 
tions. But  if  they  are  by  parol,  (that  is  with- 
out writing)  it  has  been  faid,  they  are  good 
only  for  one  year.  Proper  *  notice  muft  how- 
ever be  given  of  determining  temporary  com- 
pofitions,  as  fix  months  at  leaft  before  the 
time  of  paying  the  recompence,  analogous  to 
that  between  landlord  and  tenant  j  and  they 
cannot  be  determined  as  to  part,  and  conti- 
nued as  to  the  refidue,  of  things  included  in 
the'compofition. 


V.  The  laws  of  England  have  furnifhed 
the.  beneficed  clergy  with  various  means  for 
the  recovery  of  tithes,  or  their  value. 

Tithes  in  lay  hands  are  fpoken r  pf  as  a  lay 
fee :  and  by  flat.  32  H.  VIII.  c.  7.  §  7,  they 
may  be  conveyed  by  fine  or  recovery,  and  may 
be z  fued  for,  like  lands,  as  by  ejectment.  As 
temporal  inheritances,  they  are  affetts  for  pay- 
ment of  debts.  Hufbands  a  mail  be  tenants 
by  the  curtefy,  and  wives  endowed  of  them. 

w  Bunb.  2.  15.  *  2  Bro.  161,  2. 

7  Watf.  481.   (ed.  1701.) 

«  Watf.  480.    (ed.  1701.)      3  Cro.  301.     W.  Jon.  322. 
2  Bro.  ca.  parl.  517, 
*  i  Inft.  159.3. 

And 
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And  theyb  feem  not  to  be  liable  to  fequeflra- 
{ion  in  the  ecclefiaflical  court.  But  no c  action 
at  common  taw  lay  for  tithes  before  feverance. 
Neither  could  a  layman  fue  for  tithes  in  the 
ecclefiaflical  court.  Indeed  d  after  they  are 
fevered  they  are  mere  chattels :  and  if  the  in- 
cumbent then  die,  they  will  pafs  to  his  per- 
fonal  reprefentative. 

A  beneficed  incumbent  might  always  libel 
for  tithes  in  the  ecclefiaflical  court.  And e  fo 
might  a  lay  impropriator,  provided  the  fuit 
was  between  him  and  another  parfon  or  vicar, 
as  concerning  the  bounds  of  the  parimes,  or 
a  hamlet  within  a  parifh,  for  both  parties  are 
confidered  as  fpiritual  perfons,  in  this  inflance. 

And  now,  by  the  flat.  2  &  3  E.  VI.  c.  13, 
the  treble  value  of  predial  tithes  may  be  re- 
covered in  courts  of  common  law,  and  double 
the  value  thereof  only  in  the  ecclefiaflical 
court,  becaufe f  in  the  latter  the  tithes  them- 
felves  are  recoverable.  This  flatute  extends 
to  all s  perfons,  lay  as  well  as  ecclefiaflical,  to 

b  2  Vent.  35.  c  Watf.  406.  470.  499.  (ed.  1701.) 

*  Watf.  405.  436.480.  517.   (ed.  1701.) 

*  Watf.  481.  (ed.  1701.)  f  Gibf.  t.  xxx.  c.  8. 

*  i  Inft.  159.  a. 

whom 
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whom  tithes  are  payable,  as  to  the  remedies 
in  each  jurifdiction  refpectively  -,  and  in  fuch 
action  in  the  temporal  courts,  the  right  has  h 
fometimes  been  matter  of  inquiry  and  decifion. 

If *  the  tithes  are  fet  out,  and  carried  away 
by  a  ftranger,  the  perfon  intitled  may  have 
an  action  of  trefpafs  at  common  law. 

Small  tithes  may  be  recovered  before  juf- 
tices  of  the  peace,  by  theftat.  7  &  8  W.  III. 
c.  6 ;  and  thofe  due  from  quakers,  by  another 
fc  act  of  the  fame  year.  In  conftruing  the 
former  of  thefe  ftatutes,  it  has  been  adjudged, 
that1  if  the  party  infift  before  the  juftice  on 
any  doubtful  matter  of  law,  as  a  cuftom  to  be 
difcharged  of  a  certain  kind  of  tithes,  the 
order  may  be  removed  to  a  higher  tribunal. 

Laftly,  the  proper  meafure,  (notwithftand- 
ing  thefe  various  other  remedies  in  the  "tem- 
poral and  ecclefiaftical  courts)  efpecully  when 
the  matter  in  conteft  is  conliderable,  or  the 
validity  of  a  modus  is  to  be  tried,  is  to  file  a 

k  Vin.  abr.  tithes,  Y.  a. 

*  Latch.  8.  Watf.  480.  (ed.  1701.)     See  Yearb.  50  E.  III. 
ao.  b.  k  St.  7  &  8  W.  III.  c.  34.  '  2  Hawk.  289. 

bill 
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bill  in  the  m  courts  of  chancery  or  exchequer. 
A  portion  "  of  tithes,  as  we  have  before  feen, 
may  be  fo  fued  for,  (making  the  incumbent 
of  the  parifh,  where  they  lie,  a  party)  as  well 
as  the  emoluments  of  a  complete  rectory.  If 
the  defendant  admits  the  general  right,  and 
infifts  only  upon  his  peculkr  exemption,  fuch 
admiflion  is  fufficient  to  put  him  upon  prov- 
ing his  alleged  exemption  ;  and  the  plaintiff, 
altho  a  lay  impropriator,  is  under  no  neceflity 
of  proving  actual  payment  of  tithes.  Neither 
can  a  *  prefcription  de  non  dedmando  be  fet  up 
againft  a  lay  impropriator  any  more  than 
againft  a  fpiritual  incumbent. 

Having  made  thefe  obfervations.  on  incor- 
poreal hereditaments,  and  thus  particularly 
dilated  on  the  fubjecl:  of  tithes,  I  (hall  in  the 
next  lecture  refume  the  consideration  of  landed 
eftates,  by  treating  of  them  in  refpect  to  the 
joint  or  contemporary  ownerfhip,  that  may  be 
had  therein. 


*  See  as  to  the  jurifdiftion  of  thefe  courts  in  tithe  caufes, 
I  Inft.  159.  a.  n.  4.  i3th  ed. —  —It  feems,  the  fmallnefs  of  the 
demand  is  no  objedlion  to  fuing  in  equity.    (4  Bro.  ca.  parl. 
3H&c.) 

*  Bunb.  115.  284.  325.  •  Bunb.  345.    Com.  6^3  &c, 

LEC- 
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LECTURE        XXIII. 


Of  the  joint    or    contemporary  owner/hip   of 
eftates. 


1C  O  M  E  now  to  confider  lands  and  tene- 
ments in  a  point  of  view,  diftinft  alike 
from  the  quantity  of  the  intereft,  and  from 
the  quality  of  the  tenure,  namely  in  refpect 
to  the  joint  or  contemporary  ownerfhip  there- 
in, that  is,  as  they  are  holden  in  i .  feveralty, 
2.  coparcenary,  3*  jointenancy,  or  4.  tenancy 
in  common. 


I.  Eflates  holden  in  fever 'dty  are  fuch,  of 
which  there  is  only  one  owner  during  the 
continuance  of  his  intereft  therein.  This  is 
by  far  the  moft  ufual ;  of  which  it  is  unne- 
ceffory  to  make  any  other  remark,  except  that 

all 
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all  eftates  are  fuppofed  to  be  thus  holdenj  un- 
lefs  the  contrary  appears a; 


II.  Thofe<,  who  hold  their  eftate  in  copar- 
fcenary,  are  ftiled  coparceners;  or  parceners^  and 
are  of  two  forts;  i.  by  common  law,  2.  by 
cuftom :  firft  of  thofe  by  common  law; 

I.  Where 6  a  man  dr  woman  dieth  feifed  of 
lands  or  tenements  in  fee  fimple  or  fee  tail> 
and  without"  ifTue  male;  his  or  her  daughters, 
whatever  be  the  number>  fucceed  to  the  eftate 
jointly  as  one  heir,  and  are  parceners  accord*- 
ing  to  the  courfe  of  the  common  law;  In 
like  manner  fiftersj  where  there  is  no  brother^ 
nor  defendants  from  a  brother,  and  aunts, 
where  there  is  no  uncle,  nor  defcendant  from 
as  near  or  nearer  male  heir,  may  jointly  in- 
herit as  parceners.  But  if  the  eftate  is  in  fee 


a  But  it  muft  be  carefully  noted,  that  eflates  are  laid  alfo  to 
be!  *'  feveraL"  where  coparcenary  or  join  tenancy  are  contrafted 
ivith,  or  turned  into;  tenancy  in  common,  viz.  where  privity  of 
title  never  exifted,  or  is  determined,  tho  the  pofleffion  is  ftill  lri~ 
diitriminate  and  undivided  :  and  in  this  fehfe>  as  fynonymdus  to 
tenancy  in  common,  I  mall  ufe  the  words  "  feveral  and  feve- 
jalty"  in  the  fequel  of  this  difcouffe.  * 

b  Lit.  §  241,  2.     j  Inft.  165.  b. 

.0  -    .  *•  >  I  I  ',K  /:   ;  *  .jtr.ti  I   9          •  .  'j  7  *'  J  -•  •  * 

.VoL.  IJ;  I  tail, 
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tail,  it  is  then  neceflary,  that  they  mould  be 
defcended  from  the  nrfl  donee. 

This  manner  of  holding  muft  always  be 
created  by  the  c  operation  of  the  law,  namely 
by  the  defcent  thereby  caft  on  fuch  tenants. 
For  no  man  can  by  any  grant  constitute  his 
grantees  coparceners :  in  which  refpedt,  this 
kind  of  ownership  is  directly  oppofite  to  join- 
tenancy,  for  that  can  arife  folely  by  aft  of  the 
party,  as  by  deed. 

Where d  a  man  is  difleifed  of  his  eftate,  yet 
his  right  thereto,  if  that  remains,  will  defcend 
in  coparcenary,  in  the  fame  manner,  and  to 
the  fame  perfons,  as  if  it  had  been  accom- 
panied with  actual  pofTeffion. 

The '  mode  of  the  defcent  in  coparcenary 
is  never  per  capita,  but  where  the  claimants 
are  in  the  fame  degree  of  relationship,  as 
daughters,  or  lifters,  or  the  like,  of  the  com- 
mon anceftor,  and  are  intitled  in  their  own 
right,  not  jure  reprcefentationis,  to  inherit 
from  him.  For  if  a  man  hath  iflue  two 


«  Lit.  §  254.          «»  i  Inft.  164.  a.          e  i  Infl.  164.  a.  b; 

J  daughters 
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daughters  A.  and  B.  and  A.  hath  nTue  two 
daughters,  and  dieth,  here,  after  the  death  of 
the  anceftor,  the  two  daughters  of  A.  will 
indeed  be  parceners  with  their  aunt  B.  but 
they  will  be  intitled  only  to  their  mother's 
half,  and  the  other  half  will  defcend  to  their 
aunt,  which  is  a  defcent  perftirpes.  Alfo,  if 
a  man  hath  iiTue  two  daughters,  and  they 
both  die  in  their  father's  life  time,  the  eldeft 
leaving  three  daughters,  and  the  younger  one 
daughter,  thefe  four  ftand  in  the  fame  de- 
gree of  relationship,  as  grandaughters,  to  him, 
from  whom  they  are  to  inherit,  yet  not  claim- 
ing in  their  own  right,  but  jure  reprtefenta* 
tionis,  the  daughter  of  the  younger  mall  have 
as  much  as  the  three  daughters  of  the  elder, 
ratione  Jlirpium.  It  is  alfo  to  be  obferved,  that 
if  a  man  hath  ilTue  two  daughters,  A.  and  B. 
and  A.  hath  ifTue  divers  fons  and  daughters, 
and  B.  hath  iiTue  only  daughters,  here  the 
eldeft  fon  of  A.  mall  exclude  his  brothers  and 
lifters  entirely,  and  mall  inherit  as  coparcener 
with  his  firft  coufms,  the  daughters  of 
B.  he  taking  one  half,  and  they  the  other 
moiety. 

1 2  In 
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In  general,  all f  things  that  may  be  inhe- 
rited, may  defcend  in  coparcenary,  tho  they 
are  of  an  intire  nature,  as  an  advowfon,  for 
the  church  may  be  prefented  to  by  turns,  or 
a  mill,  for  the  elder  parcener  might  have  it 
for  a  certain  period,  or  one  toll-dim,  and  the 
younger  for  a  like  time  afterwards,  or  a  fecond 
toll-difh.  In  like  manner,  fo  long  as  villeins 
or  bondmen  were  a  fpecies  of  defcendible 
property,  it  was  faid,  that  one  coparcener 
might  have  the  profit  of  the  fervice  one  day, 
and  the  other  coparcener  the  next :  and  that 
for  the  fame  reafon  a  wife  might  be  endowed 
of  fuch  an  inheritance.  But,  according  to"  fir 
Edward  Coke g,  fome  inheritances  are  intire 
and  alfo  indivifible,  and  mall  not  be  parcelled 
out  among  thefe  joint  claimants  by  defcent. 
He  cites,  as  an  inilance,  the  cafe  of  a 
hereditary  office  of  honour,  as  to  be  high 
conftable  of  England,  defcending  to  females, 
\vhich,  he  fays,  may  be  executed  by  the  huf- 
band  of  the  eldeft  daughter,  fifter,  or  the  like, 
of  the  laft  pd'fleflbr,  and  before  her  marriage 
it  may  be  difcharged  by  fome  fufficient  de- 
puty. This  doctrine  however  is  overruled  by 

1  I  Inft.  164.  b.  165.  a.  *  i  Inft.  165. 

a  recent 
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a  recent  authority.  For  on  h  the  death  of  the 
late  duke  of  Ancafter  and  Ketteven,  feifed  in. 
fee  of  the  office  of  great  chamberlain  of  Eng- 
land, July  8,  1779?  leaving  two  fitters  his 
coheirefles  at  law,  the  elder  of  whom  was 
married,  the  judges  gave  their  opinion  in 
the  houfe  of  lords,  "  that  the  office  belongs 
to  both  fitters ;  that  the  hufband  of  the 
elder  is  not  of  right  intitled  to  execute  the 
faid  office,  that  both  fitters  may  execute  it  by 
deputy  to  be  appointed  by  them,  fuch  deputy 
not  being  of  a  degree  inferior  to  a  knight,  and 
to  be  approved  of  by  the  king."  The  J  crown  of 
Great  Britain  is,  without  all  queftion,  defcen- 
dible  to  the  eldeft  heir  female  alone,  for  default 
of  a  male  heir  in  equal  degree,  of  jure  reprce- 
fentationis,  and  neither  coparcenary,  nor  any 
limilar  claim,  obtained  in  any  age  on  this 
great  occafion. 

Parceners k,  as  I  have  faid,  make  but  one 
heir ;  they  are  fuable,  in  refpect  to  their  joint 
eftate,  by  one  writ,  and  are  conttrued  to  have 

h  Cafe  on  this  claim,  houfe  of  lords,  May  25,  1781.  i  Infh 
165.  a.  i3thed.  n.  8. 

*  i  Inft.  165.  a. And  the  lands  of  the  crown,  it  feems, 

are  inheritable  in  the  fame  manner  as  the  crown  itfelf.  ( i  Inft. 

«-M 

k  i  Inft.  164.  a, 
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but  one  intire  freehold  between  them.  This 
however  is  not  fo  intire,  but  that  the  pur-* 
party,  as  it  is  called,  of  one  does  not  furvive 
beneficially  to  the  reft,  for  it  defcends,  accordr 
ing  to  the  common  rules  and  canons  of  inheri- 
tance, to  herfonor  other  immediate  heir;  and 
for  different  purpofes,  they  have  feveral  free- 
holds, as  between  themfelves,  tho  not  as  to 
ftrangers.  But  if  one  !  coparcener  takes  the 
profits  of  the  whole  land,  (without  a  fpecial 
exclufive  claim,  and  without  making  a  feoff- 
ment  or  the  like)  this  will  not  devefl  the  eftate. 
of  the  others. 


An  eftate  in  coparcenary  may  be  deftroyed 
m  by  the  tacit  operation  of  law,  or  the  ex- 
prefs  ad:  of  the  parties. 

I.  Thus,  if  one  'parcener  makes  a  feoff- 
ment  of  her  part,  this  part  is  thereby  fevered, 
and  the  feoffee  does  not  hold  in  parcenary, 
but  in  common.  So  one  parcener  who  diffeifes 
the  other,  dees  not  hold  in  parcenary,  until 
re-entry  or  recovery  by  the  diffeiffee,  nor  in- 


1  i  Inft.  243.  b.    Lit.  §  710.     i  Inft.  373.  b.  374.  a. 
m  I  Inft.  167.  b. 
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deed,  as  it  feems,  after  fuch  reftitution.  The 
laft  example  of  this  kind,  which  I  fhall 
mention,  is,  where  there  are  two  coparceners, 
both  of  whom  take  hufbands,  have  iflue,  and 
die ;  hereupon  fuch  hufbands  become  tenants 
by  the  curtefy,  in  common  -y  and  the  coparcenary 
is  divided.  All  thefe  are  called  partitions  in 
law.  But  in  effect  they  do  not  actually  afcer- 
tain  which  field  or  which  acre  mail  belong  to 
one,  and  which  to  the  other  parcener.  They 
are  therefore  properly  only  feverances  of  the 
coparcenary,  converting  it  into  a  tenancy  in 
common. 

By  the  laft  in  fiance  of  feverance,  which  I 
quoted,  it  appears,  and  it  is  the  eflablifhed 
law,  that n  a  hufband  may  be  tenant  by  the 
curtefy  of  an  eflate,  which  his  wife  inherited 
as  a  coparcener ;  and  e  converfo,  a  wife,  I  ap- 
prehend, may  be  indowed  out  of  lands  hold- 
en  by  her  hufband  in  coparcenary. 

2.  By  the  exprefs  act  of  the  parties  a  dif- 
union  or  partition  may  be  made,  not  only  of 
the  manner  of  holding,  but  of  the  very  lands 
and  pofTeflions,  fo  that  each  parcener  may  en- 

B  Lit.  §  264. 
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joy  a  diftributive  mare  thereof  in  feveralty. 
And  this  may  be  effected    by   confent,    (in 
which  cafe  Littleton  and  fir  Edward  Coke, 
under  this  title,   defcribe  various  modes   of 
carrying  it  into  execution  :)  or  it  may  be  done 
by  compulfion  3  for  °  parceners  might  always, 
by  the  common  law,  be  forced  to  fuffer  par- 
tition.    To  this  end  was  provided  the  writ  de 
fartitione  faciendct,  which  brought  the  matter 
to  an  iflue  and   decifion,    according  to    the 
courfe  of  civil  actions.     However,   p  it  was 
ufual  very  early   to  refort   to  the  court  of 
chancery  to  have  a  decree  for  partition ;  and 
it  is  now  almoft  the  invariable  practice,  efpe- 
cially  where  the  title  is  complicated,  or  there 
is  any  incumbrance  on  the  eftate.     But  if  the 
common  law  method  by  writ  of  partition  is 
purfued,  there  q  are  in  that  action  two  judg^- 
ments ;  the  former  is,  that  partition  be  made ; 
and  hereupon  a  writ  iflues  to  the  fherirF,  to 
caufe  iuch  partition  to  be  made  by  a  juryj 
which  inquifitron  being  returned  to  the  court, 


0  After  partition,    either  in  deed  or  by  operation  of  law, 
fpme  properties  of  coparcenary  might  remain,  by  the  old  lav^, 
which  points  now  leera  moftly  obi'olete.    See  Sav,  113.     I  Inft, 

?74'  at  b- 

9  F.  N.  B.  62. 

1  Booth's  real  a&ipns  b,  iv.  c.  8. 
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the  feeond  judgment  is  given,  that  fuch  par- 
tition be  ratified  and  for  ever  confirmed, 

I  fhall  briefly  mention  another  incident  to 
cftates  in  coparcenary,  for  the  fake  of  explain^ 
ing  a  doubt,  that  might  arife  .on  the  fubjecl:. 
Where  an  r  .eftate  defcends  in  fee  fimple 
among  coparceners  from  the  fame  anceltor, 
\vho  hath  formerly  made  a  gift  to  one  of  them 
in  frankmarriage,  fuch  donee  or  her  heirs  will 
not  be  intitled  to  any  mare-  in  the  fee  fimple 
lands,  unlefs  me  or  they  will  bring  the  lands 
given  in  frankmarriage  into  hotchpot,  that  is, 
make  or  confider  them  as  one  aggregate  fund, 
and  confent  to  take  an  equal  portion  of  the 
whole.  Now,  from  the  manner  this  law  of 
hotchpot  is  commonly  expreffed,  it  might  he 
conceived,  that  the  lands  given  in  frankmar- 
riage might,  at  the  election  of  the  donee,  lofe 
the  quality  of  eflates  tail,  and  that  the  whole 
property  might,  in  making  partition,  be  in- 
diicriminately  parcelled  out,  and  each  portion 
become  defcendible  in  fee  fimple.  But  if  we 
refort  to  Littleton  himfelf,  we  (hall  receive  the 
contrary  information;  for  he  s  writes,  that 

f  Lit.  b,  iii,  c.  z,  *  §  269. 
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"  always  upon  fuch  partition  the  lands  given 
in  frankmarriage  remain  to  the  donees  and  to 
their  heirs  according  to  the  form  of  the  gift. 
For  if  the  other  parcener  mould  have  any  of 
that,  which  is  given  in  frankmarriage,  of  this 
would  enfue  an  inconvenience,  and  a  thing 
againft  reafon,  which  the  law  will  not  fuf- 
fer." 


II.  Having  thus  far  fpoken  of  parceners  at 
common  law,  I  proceed  to  the  fecond  fort,  or 
thofe  by  cuftom ;  and  hereby  are  underftood 
lands  of  the  tenure,  called  gavelkind.  By  ' 
fuch  cuftom  of  gavelkind  lands  and  tenements, 
defcend  equally  among  all  the  fons,  who 
are  therefore  confidered  in  the  light  of  par- 
ceners. 

By  u  ftatutes,  divers  lands  in  Kent,  (which 
is  the  moft  common  feat  of  this  cuftom)  are 
difgavelled.  Upon  this  law  it  has  been  adjudg- 
ed %  that  fuch  eftates,  tho  they  are  thereby 
made  defcendible  according  to  the  courfe  of 

t  Lit  §  265. 

•  St.  31  H.  VIII.  c.  3.  publ.— 2  &  3  Ed.  VI.  c.  i.  pr. 

*  Hard.  325.    Rob.  Gavelk.  77. 

the 
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the  common  law,  do  not  lofe  any  other  quali- 
ties, appertaining  to  gavelkind  lands. 

One  of  thefe  qualities  is y,  that  the  wife 
fhall  be  endowed  of  a  moiety  of  gavelkind 
lands,  not  for  life,  but  quamdiu  vidua  et  cajla 
ijixerit ;  which  fpecies  of  endowment  me  can- 
not waive,  and  take  a  third  part  for  her  life. 
A  z  fecond  marriage,  therefore,  is  in  fuch  cafe 
a  bar  to  the  claim  of  dower.  Other*  leading 
diftin&ions  of  gavelkind  tenure  are,  t;hat  the 
lands  do  not  efcheat  on  attainder  of  felony, 
and  that  the  heir  is  of  age  at  fifteen  years 
to  alien  his  eftate  for  a  valuable  confidera- 
tion. 

It  is  b  fuppofed,  that  before  the  conquefl 
all  the  lands  in  England  defcended  according 
to  the  cuflom  of  gavelkind.  And  at  prefent 
it  feems,  the  cuftom,  where  it  prevails,  is  not 
fo  narrowed,  or  taken  fo  ftri&ly,  as  other  local 
ufages,  which  derogate  from  the  common  law. 
For  c  if  a  man  feifed  of  gavelkind  lands  has 
three  fons,  one  of  whom  dies  in  his  father's 


f  i  Inft.  33.  b.  «  i  Leon.  133. 

*  Benl.  33.  pi.  52.     iR.  A,  5,68. 

fc  Ld.  Raym.  1034.  c  Ibid.  1025. 
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life  time,  leaving  iflue  a  daughter,  fuch  daugh- 
ter will  inherit  her  father's  purparty,  jure  re- 
prajentationis :  which  agrees  with  the  courfe 
of  defcents  in  coparcenary  at  common  law. 
I  (hall  here  only  farther  obferve,  that d  a  rent  to 
a.  man  and  his  heirs,  created  out  of  gavelkind 
lands,  will  follow  the  nature  of  fuch  lands, 
and  defcend  equally  to  all  the  fons. 


III.  I  proceed  'now  to  another  modifica- 
tion of  joint  and  contemporary  ownerfhip  in 
eftates,  which  is  called  jolntenancy.  This  ef- 
tate  commences,  where  lands  or  tenements 
are  conveyed  to  two  or  more  in  fee  fimple,  or 
for  any  lefTer  interefl  therein.  It  arifes  al- 
ways by  purchafe,  (in  the  large  acceptation  of 
that  word)  and  never  by  defcent.  But  it  may 
be  e  created  by  a  feoffment,  leafe,  fine,  reco- 
very, or  any  other  mode  of  conveyance.  We 
may  perceive  already,  that,  whereas  coparce- 
nary obtains  only  in  eftates  of  inheritance, 
there  may,  on  the  other  hand,  be  a  jointenan- 
cy  of  any  quantity  of  intereft,  as  of  a  term  for 
years.  Indeed  f  a  mere  chattel  may  be  pof* 

*  i  Mod.  96.     2  Lev.  87.     i  Vern.  489. 
«  i  Inft.  1 80.  a.  b.  <"Lit.  §  281. 
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feffed  by  jointenants,  as  a  horfe,  or  the  like ; 
but  with  an  exception  as  to  copartnerfhips  in 
trade  and  commerce,  whether  of  principal  mer- 
chants, or  inferior  fhopkeepers.  For  the  mod 
diftinguifhing  incident  of  jointenancy  is  the 
jus  accrefcendi ;  by  which,  when  one  jointe- 
nant  dies,  his  intereft  is  not  tranfmitted  to 
his  heirs,  in  the  cafe  of  defcendible  property* 
nor  to  his  perfonal  reprefentatives,  in  the 
cafe  of  perfonal  effects  or  chattels,  but  veils 
in  the  furvivor  or  furvivors,  this  right  of  fur- 
vivorfhip  being  admitted  equally  in  regard  to 
perfonal  chattels,  as  in  eftates  of  every  deno- 
mination. Now,  if  flock  in  trade  was  fub- 
ject  to  the  fame  claim,  one  of  two  evils  might 
enfue;  either  the  family  of  a  deceafed  partner 
might  be  left  defHtute ;  or  men's  fear  of  em~ 
ploying  a  confiderable  part  of  their  property  in 
thefe  undertakings,  might  check  the  fpirit  of 
commerce.  It  is  therefore  the  s  eftablifhed 
law  of  merchants,  that  among  them,  jointe- 
nancy  and  furvivorfhip  do  not  prevail. 

This    right   of  furvivormip   fir   William 
Blackftone  h  apprehends  to  be  the  reafon,  why 


*  i  Inft.  182.  a.    2  Brownl,  99.     Noy  55. 
h  2  Black,  comm.  184, 
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neither  the  king,  nor  any  corporation,  can  be 
jointenant  with  a  private  perfon.  But  the  rule  is 
more  extenfi  ve  :  for  two !  corporations  cannot 
be  jointenants  together.  And  there  may  be 
jointenants,  who  have  not  equal  benefit  of  fur- 
vivorfhip.  As k  if  lands  are  demifed  to  A.  and 
B.  for  the  life  of  A.  if  B.  dies,  A.  mall  have 
the  whole  by  furvivorfhip  :  but  if  A.  dies, 
B.  mall  have  nothing ;  for  the  eftate  is  deter- 
mined. 

It  muft  alfo  be  noted,  that  there  may  be 
jointenants  for  life,  where  the  remainder  or  re- 
verfion  of  inheritance  is  feparate  or  feveral : 
and  there  may  alfo  be  feveral  eftates  for  life, 
with  a  joint  remainder  or  reverfion.  Thus  ' 
if  lands  are  conveyed  to  two  men  and  the 
heirs  of  their  bodies,  or  to  two  women  and 
the  heirs  of  their  bodies,  or  to  two  men  and 
a  woman  and  the  heirs  of  their  three  bodies, 
or  e  converfo,  or  to  a  man  and  woman,  who  are 
prohibited  from  intermarrying,  as  brother  and 
fitter,  and  the  heirs  of  their  bodies,  in  all  thefe 
cafes  the  grantees  are  jointenants  for  life,  but 
the  inheritance  from  neceffity  is  feveral,  that 

1  Lit.  §  296.  Co.  ad  loc.  h  i  Inft.  181.  a.  b. 

1  Lit.  $  283, 4.  Co.  ad  loc. 
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is,  they  have  eftates  tail  refpectively  m  in  feve- 
ralty,  becaufe,  according  to  the  form  of  the 
gift,  there  can  be  no  heir  to  take  the  whole. 
Thus  alfo,  if  a  grant  be  made  to  two,  and  the 
heirs  of  one  of  them,  "  this,"  fays  Littleton", 
"  is  a  good  jointure,  and  the  one  hath  a  free- 
hold, and  the  other  a  fee  fimple."  On  the 
other  hand,  the  prefent  interefts  in  the  lands 
may  be  feveral,  and  the  expectant  inheritance- 
or  reverfion  joint;  as  °  if  jointenants  in  fee 
make  feveral  leafes  or  gifts  in  tail,  and  then 
agree  and  concur  in  conveying  over  the  re- 
verfion to  two  or  more  and  their  heirs  j  the 
immediate  lefTees  or  donees  are  tenants  in 
common,  and  the  grantees  of  the  reverfion  are 
jointenants  of  that  reverfion. 

But  p  the  eftates  holden  in  jointenancy 
ought  always  to  be  of  the  fame  nature,  as 
both  freehold  or  both  for  terms  of  years,  both 
in  fee  fimple  or  both  in  fee  tail,  each  in  pof- 
feflion  or  each  in  expectancy. 

A  hufband  and  wife  may  be  jointenants  of 
a  leafe  for  years,  as  well  as  of  a  freehold  or 

m  or  in  common.  "  §  285. 

•  i  Inft.  183.  b.  f  i  Inft.  i8S._a.  192. b. 

eftate 
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eftate  of  inheritance ;  fo  alfo  of  a  bond  or  obli- 
gation, which  is  claffed  among  chofes  in  attion-, 
that  is,  the  value  of  it  is  not  in  prefent  pof- 
feffion,  but  to  be  recovered  by  action »• 

Where  q  then  a  hufband  lays  oiit  money  ort 
mortgages  and  bonds,  in  the  name  of  himfelf 
and  his  wife,  and  there  is  enough  befides  to 
fatisfy  creditors,  the  beneficial  intereft  in  thefe 
loans  will  furvive  to  the  wife.  But  r  mere 
perfonal  goods  in  poflejjionj  given  to  the  huf- 
band  and  wife,  will  not  belong  by  furvivorfhip 
to  her,  but  Will  link  into  the  hufband's  eftate, 
as  an  indifcriminate  part  thereof,  if  undifpofed 
of  by  him  in  his  life  time.  I  muft  here  ob- 
ferve,  that  of  lands  holden  in  join  tenancy,  a 
*  wife  mall  not  be  indowed,  but  whether  'a 
hufband  mail  be  tenant  by  the  curtefy,  is  men- 
tioned as  matter  of  doubt,  and  is  left  unfolved 
even  by  fir  Edward  Coke. 

Sir  William  Blackftone  %  under  this  head> 
treats  of  unity  of  title,  interefr,  time,  and  pof- 
fefiion.  That x  which  is  eflential  to  the  creation 
of  an  eftate  in  jointenancy,  is  a  joint  claim  by 

*  z  Vern.  683,  *  i  R.  A.  349. 

*  Lit.  §  45.  *  i  Inft.  30.  a; 

*  2  Black,  comm.  180,  I.  *  Ld.  Raym.  311,  i. 
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the  fame  conveyance.  This  fir  William  Black- 
ftone  fpeaks  of  as  unity  of  title.  That  his 
unity  of  inter ejl  (or  in  refped:  to  the  quantum 
of  intereft)  is  not  in  all  cafes  neceffary,  has  be- 
fore been  flightly  touched,  and  is  in  fome  in- 
ftances  remarked  by  himfelf.  As  to  unity  of 
timetQT  the  neceffity  that  the  eftate  of  each  join- 
tenant  mould  be  vefted  at  the  fame  period,  the 
learned  commentator  cites  a  cafe  put  by  fir 
Edward  Cokey;  but  this  point,  if  not  con- 
tradicted, is  rendered  doubtful  by  feveral z  au- 
thorities. Laftly,  fir  William  Blackftone, 
mentions  unity  of  pojfeffion,  that  is,  each  join- 
tenant  is  undividedly,  poffeffed  of  the  whole, 
and  not  exclusively  of  any  [part.  To  which 
it  may  not  be  improperly  fubjoined,  that  there 
cannot  be  two  jointenants,  one  having  a  pre- 
fent  pofleffion,  and  the  other  only  a  right  of 
entry  info  lands,  or  only  a  right  of  recovering 
them  by  attion.  The  diftincl:  nature  of  rights 
of  entry  and  of  action,  I  fhall,  for  the  prefent, 
omit  to  defcribe,  obferving  only  that  the  for- 
mer is  a  /nore  fubftantial  intereft  than  the  lat- 
ter. But a  altho'  he,  who  has  a  right  of  en- 

y  i  Inft.  1 83.  a. 

*  13  Co.  55.    2  Cro.  259.   Ld.  Raym,  311,  2. 

8  i  Inft.  1 88.  a. 
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try  into  lands,  has  a  more  direct  and  imme- 
diate intereft,  than  one,  who  has  only  a  right 
of  obtaining  them  by  action,  yet  thefe  two 
may  hold  in  join  tenancy. 

There  is  a  clofe  and  ftridt  union  between 
jointenants ;  for  each  is  faid  to  fte  feifed  of  the 
whole  jointly  with  his  companion  j  and  acts 
done  by  or  to  one  of  them  are,  for  the  moft 
part,  effectual  as  to  both.  But  each  of  them  is 
alfo  fometimes  faid  to  be  feifed  only  of  a  moiety* 
Therefore, b  if  one  makes  a  feoffment  of  his 
part,  a  moiety  pafTes ;  and  one  may  make  the 
other  his  bailiff  of  his  moiety,  and  have  an 
action  of  account  againft  him  for  the  profits. 
But  tho  a  join  tenant  may  in  his  life  time  alien 
his  moiety  of  the  land*  yet e  if  he  only  grants 
a  rent-charge  out  of  it,  the  furvivor  will  be  in- 
titled  to  the  whole,  free  from  fuch  incum- 
brance* 

fiy  ft.  31  H.  VIII.  c.  i  *  jointenants  of  in* 
heritance,  and  by  a d  ftatute  of  the  next  feffion, 
^thofe  whofe  intereft  is  only  for  life  or  years-, 
are  compellable  to  make,  or  fubmit  to,  parti- 

fc  i  Inft.  1 86.  a,.      'Lit.  §  286.        *  St.  32  H.  VIII.  c.  31. 

tion 
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tion  of  their  lands  and  tenements  fo  enjoy- 
ed. 


Jointenants  of  perfonalty    may  ftill  more 
eafily  fever    their    intereft,   and    deftroy  the 
chance  of  furvivorfhip  :  but  if  they  neglect 
to  do  fo,  the  courts  will  not  effect  it  in  favour 
of  a  reprefentative.     Thus  a  e  bequeft  of  the 
refidue  of  perfonal  eilate  is  a  jointenancy ;  and 
f  tho  it  be  even  by  mutual  confent  employed  in 
trade,  this  fhall  not  amount  to  a  feverance,  or 
defeat  the  right  of  furvivorihip  in  fuch  parti- 
cular property :  which  is  an  extremely  ftrong 
cafe.     The  reafons  of  which  feem  fet  forth  in 
8  arguments  in  the  houfe  of  lords,  and  the  ar- 
guments  prevailed,  viz.   that  where  a  clear 
jointenancy  is  once  eflablifhed,  there  is  either 
an  equal  chance  of  furvivorfhip,  or  thofe  who 
think  otherwife,  may  fever  the  jointenancy  by 
a  deed  granting  their  refpective  mares  in  truffc 
for  themfelves,  or  may  enter  into  covenants 
not  to  take  advantage  of  furvivorfhip.     But  if 
the  jointenancy  be  not  fevered,  it  is  evidence 
of  an  intention  of  fubmitting  to  the  chance, 
or  of  that  fupinenefs  and  neglect,  to  which 

*  3  Wms.  115.  f  4  Bro.  ca.  parl.  324  &c. 

*7  Bro.  ca.  parl.  57.  59. 

K  2  our 
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our  law  affords  no  afliftance.  Accordingly,  in 
h  a  very  recent  cafe,  where  two  executors, 
jointenants  of  the  refidue  of  their  teftator's 
perfonal  eftate,  divided  the  fame,  except  a  fum 
of  £.  500  in  four  per  cent,  bank  annuities, 
which  they  fet  apart  to  anfwer  a  life  annuity 
of  twenty  pounds  bequeathed  by  the  will,  and 
then  one  died,  making  the  plaintiffs  in  the 
caufe  executors,  it  was  in  vain  ingenioufly  ar- 
gued, that  this  amounted  to  evidence  of  an 
intended  feverance  of  the  whole  property,  for 
the  lord  chancellor  determined,  that  in  re- 
fped  to  the  bank  annuities,  the  claim  of  fur- 
vivorfhip  muft  prevail. 


IV.  Laftly,  as  to  the  third  mode  of  joint 
and  contemporary  ownerihip  in  eftates,  tenants 
In  common  are  fuch  proprietors  of  an  undivi- 
ded eftate,  as  do  not  anfwer  the  idea  of  copar- 
ceners or  of  jointenants.  And  l  fuch  tenants 
in  common  may  be  either  by  defcent  like  co- 

fc  Baldwin  and  others  againft  Johnfon  and  the  bank  of  Eng- 
laod,  in  chancery,  7th  Feb.  1792.  The  prayer  of  the  bill  being 
that  the  bank  annuities  Ihould  be  transferred  in  truft  to  anfwer  the 
annuity,  in  order  to  be  forthcoming  at  the  annuitants'  death  and 
divided  in  moieties,  or  to  chat  effecT:,  the  bill  was  difmifled  with 
colts.  , 

>  ilnfl.  iSS.b. 

parceners, 
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parceners,  or  by  purchafe  like  join  tenants. 
As  k  if  one  coparcener  or  one  jointenant  dif- 
pofe  of  a  freehold  intereft  to  a  flranger,  fuch 
an  alienee  is  a  tenant  in  common.  Alfo '  if 
there  are  three  jointenants,  and  one  aliens  that 
which  to  him  belongs,  the  alienee  holds  in 
common  with  the  other  two,  but  they,  as  be- 
tween themfelves,  ftill  hold  by  jointenancy 
and  furvivormip. 

Tenants  in  common  are  defcribed  by  fir 
Edward  Coke  m  as  having  lands  "  by  feveral 
titles,  or  "  by  one  title,  and  by  feveral  rights, 
which  is  the  reafon  that  jointenants  have  one 
joint  freehold,  and  tenants  in  common  have 
feveral  freeholds ;  only  this  property  prevails 
in  both,  namely,  that  their  occupation  is  un- 
divided, and  neither  of  them  knoweth  his  part 
in  feveral."  Sir  William  Blackflone  obferves, 
the  only  unity  there  is,  is  that  of  pofleffion. 
But  this  muft  be  underftood  to  mean,  that  no 


*  Lit.  §  309.  295.     Co.  ad  loc.  *  Lit.  §  294. 

m  I  Inft.  189.  a. 

9  As  if  lands  be  given  to  two  men  and  the  heirs  of  their  two 
bodies,  the  donees  have  a  joint  eftate  for  term  of  their  lives,  and 
if  each  of  them  have  iflue  and  die,  their  iflue  ihall  hold  in  com- 
n?on.  (Lit.  §  296.)  Here  is  an  example  of  tenancy  in  common 
by  one  title,  (viz.  the  joint  gift)  and  feveral  rights,  (viz.  the  dif- 
tinft  remainders).  But  right  and  title  are  commonly  ufed  as 
IVnonimes. 

K  3  other 
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other  unity  is  in  abfolute  ftridnefs  necdTary 
to  conftitute  tenancy  in  common.  For  they 
may  claim  the  fame  quantity  of  intereft,  veil- 
ing at  the  fame  time,  and  under  the  fame  title 
or  conveyance,  provided  only  that  the  phra- 
feology  does  not  create  it  a  jointenancy,  for 
which  end  it  is  cuftomary  to  add  exprefs  ne- 
gative words  of  exclufion.  This  is  done 
chiefly  to  avoid  the  fortuitous  claim  of  fur- 
vivorfhip,  which  does  not  obtain  among  te-. 
nants  in  common.  If0  therefore  a  grant  is 
made  to  A.  and  B.  for  term  of  their  lives,  and 
to  the  longeft  liver  of  them,  which  forms  a 
jointenancy,  and  A.  grants  his  part  to  a  flran-* 
ger,  whereby  the  jointenancy  ceafes,  and  fuch 
ilranger  becomes  tenant  in  common  with  B, 
and  then  A.  dies,  yet  B.  fhall  not  have  the 
whole  by  furvivorfhip,  notwithstanding  the 
words  in  the  original  conveyance ;  for  expreffio 
eorum>  qua  tatite  infunty  nibil  operatur.  Since 
then  it  is  the  courfe  among  conveyancers  to, 
exclude  jointenancy  by  an  unequivocal  decla- 
ration, this  affords  a  plea  for  not  dwelling 
upon  the  p  cafes  relating  to  this  point,  which 

•  i  Inft.  191.  b. 

.  »  See  feveral  of  them  cited  i  Inft.  190.  b.  (i3th  ed.)  n, 
4.  &  z  Atk.  375.  2  Bro.  233  &c.  3  Bro.  215,  6;  and  that 
the  court  of  chancery  decrees  a  tenancy  in  common  as  much  as 
jt  can,  Amhl.  656.  3  Bro.  25  &c, 

havej 
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have  been  determined  oh  the  legal  and,  as 
it  were,  technical  conftru&ion  and  force  of 
words,  only  obferving,  that  this  phrafe, 
"  equally  to  be  divided  amongft  them," 
which  in  a  mil  clearly  conftitutes  a  tenancy 
jn  common,  where  q  the  context  does  not 
manifeft  a  contrary  intention,  has  been,  in 
a  modern  r  decifion,  adjudged  to  have  the 
fame  effed:  in  a  deed,  and  very  reasonably, 
Jn  order  that  the  rules  of  property  might 
follow  uniformity. 

Tenancy '  in  common  may  fubfift  in  eftates 
of  freehold  and  inheritance,  in  chattel?  real, 
and  in  mere  perfonal  property. 

Where  *  the  eflate  is  qf  inheritance,  the 
wife  of  a  tenant  in  common  is  intitled  to 
dower  :  and  the  like-  rule,  I  apprehend,  ob- 
tains in  regard  tp  tenancy  by  the  curtefy, 

I  have  before  obferved,  that  tenants  B'iji 
common  have  feveral  freeholds.  Their  eftates. 
are  diflincl:,  and  there  is  no  privity  between 
them  $  therefore  one  tenant  in  common  may 

9  3  Bro.  215,  6.  f  i  Wilf.  341.  «  Lit.  §  320. 

Cp.  ad  loc,  «  Lit.  §  44,  45,  •  See  Qawp.  219. 

£  4 
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directly  convey  his  intereft  to  the  other  j  but 
conveyances  x  between  jointenants  properly 
inure  by  way  of  releafe. 

The  fame  ftatutes  before  referred  to,  which 
make  eftates  holden  in  jointenancy  fubjecl:  to 
partition,  extend  to  tenancy  in  common.  And 
farther,  by  the  ft.  8  &  9  W.  III.  c.  31,  made 
perpetual  by  the  ft.  3  &  4  A.  c.  1 8,  the  pro- 
ceedings in  all  writs  of  partition  are  rendered 
more  compendious  and  eaiy. 


z  Cro.  696. 
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LECTURE        XXIV. 


Of  eftates  upon  condition,  more  particularly  of 
mortgages.  '- , 


HAVING,  in  the  former  ledlures  of 
this  part,  already  treated  of  eftates  in 
refpecl:  to  the  quantity  of  intereft  that  may 
be  had  therein,  and  the  quality  of  the  tenure 
by  which  they  were  formerly  or  are  now 
holden,  and  having  afterwards  difcourfed  of 
incorporeal  hereditaments,  and  alfo  of  the  joint 
and  contemporary  ownerfhip  in  eftates,  the  re- 
maining topics  of  our  law,  relating  to  real  pro- 
perty, abound  fo  much  in  technical  fubtleties, 
that  it  would  be  impoffible,  within  a  moderate 
compafs,  to  give  a  full  and  fyftematical  ac- 
count of  them.  I  mall  therefore,  without 
loiing  fight  of  methodical  arrangement,  fe- 
led:  fuch  matters  for  expofition,  as  may  be 
ufefully  introductory  to  a  rrxore  complete  and 
fcientific  acquaintance  with  thefe  fubjedls, 

,V          flightly 
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{lightly  paffing  over  fuch  parts  of  our  law  as 
are  moftly  grown  into  difufe,  and  mentioning 
only  the  general  heads  of  fome  of  them,  which 
are  ftill  neceflary  to  be  known,  tho  it  would 
be  fuperfluous  to  dilate  thereon  with  the  fame 
minutenefs  which  exercifed  the  elaborate  at- 
tention of  paft  ages. 

We  /hall  commence  thefe  more  intricate 
inquiries  by  confidering  eftates  as  affected  by 
certain  conditions,  which  will  lead  to  the  doc-i 
trine  of  mortgages,  and  the  nature  of  that 
intereft,  which  is  called  the  equity  of  re* 
dtmftion* 

Conditions,  which  are a  derived  to  us  from, 
the  feudal  fyftern,  are  either  implied  or  ex- 
prefled.  This  diftinclion  too  is  of  feudal 
origin  ;  and  the  prefent  law  alfo,  independently 
of  any  pofitive  provifion  by  the  parties,  tq 
eftates  for  life  annexes  thefe  conditions,  viz, 
that  the  temporary  freeholder  do  npt  commit 
wafte,  nor  prefume  (by  conveyances  fuffi^ 
ciently  operative)  to  alien  the  lands  in  fee. 
The  non-compliance  with  thefe  implied  term* 

*  I  Inft,  201,  a.  (J3th  ed.)  n.  i. 

induces 
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induces  a  forfeiture,  which  is  the  genuine  effect 
of  a  condition.  By b  exprefs  conditions  eflates 
may  be  created,  inlarged,  or  defeated. 


Conditions  are  alfo  divided  into  precedent 
or  fubfequent. 

I.  Precedent  conditions  are  fuch  as  are  ne^- 
ceflary  to  be  performed  before  the  eflate  to  be 
created  by  them  can  veil,  and  before  the 
eflate  to  be  inlarged  by  them  can  be  fo  in-* 
Jarged. 

i.  Thus,  if  an  eflate  for  years  be  granted 
to  A.  to  commence  from  the  enfuing  Michael- 
mas, provided  the  leffee  fhall  in  the  interim 
pay  a  certain  flipulated  fum  to  the  lefTor,  and 
pot  otherwife,  this  i$  a  precedent  condition, 
And  in  cafes  of  precedent  conditions,  the 
eflate  to  be  thereby  created  does  not  veil  tilj 
the  performance.  No  eflate  of  freehold  can, 
it  feems,  be  created  to  arife  from  a  precedent 
condition,  and  confequently  to  commence  in 
future^  by  any  conveyance  according  to  the 

*  jlnft,  201,  a, 

courfe 
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courfe  of  the  common  law,  except 'where  a 
prior  freehold  in te reft  at  the  fame  time  paiTes 
from  the  grantor, 

2.  The  other  fort  of  precedent  conditions 
are  fuch,  by  which  an  eftate  already  vefted 
may  be  inlarged.  Thus  a  particular  eftate 
for  years,  for  life,  or  in  tail,  may  be  created 
with  a  condition,  that  -after  the  performance 
of  a  fpecified  aft,  or  the  happening«of  a  fu-: 
ture  event,  the  grantee  mall  have  a  larger 
intereft.  But d  to  fuch  inlargement  of  a  par- 
ticular eftate  feveral  incidents  are  neceflafy. 
The  particular  eftate  muft  be  permanent,  and 
not  revocable  at  the  will  of  the  grantor,  or 
lefTor;  it  muft  continue  in  the  grantee,  or 
lefTee,  at  the  time  the  facT:  by  which  it  is  to 
be  inlarged  takes  place;  the  inlargement  muft 
inure  immediately  upon  the  performance  of 
the  condition,  or  otherwife  can  never  take 
place  at  all ;  and  laftly  the  particular  eftate, 
and  the  means  of  its  inlargement,  muft  take 

e  See  the  cafes  put  Plow.  29,  viz.  that  a  feoffment  with 
livery,  on  condition  of  marrying  the  feoffor's  daughter,  com' 
menccs  by  the  livery ;  and  that  a  leafe  to  A.  and  his  e^deft  (on, 
A.  having  no  fon,  is  to  be  ranked  among  contingent  remain- 
ders. The  former  of  thefe  pofuions  is  very  queftionable  j  (Sal. 
675.)  the  latter  1  take  to  be  clear  kivt. 

*  8  Co.  75.  a. 

eflfed 
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effect  by  the  fame  inftrument  or  deed,  or  by 
feveral  inftruments  or  deeds  delivered  at  the 
fame  time. 


II.  Conditions  fubfequent  are  fuch  as  are 
calculated  to  defeat  and  deftroy  an  eftate  al- 
ready veiled.  There6  are  no  technical  words 
to  diftinguifh  conditions  precedent  and  fub- 
fequent in  their  creation  :  the  fame  expref- 
fions  may  indifferently  make  either,  being  go- 
vernable by  the  intentions  of  the  party,  who 
frames  and  effectuates  the  inftrument.  And 
where  f  it  appears  to  be  the  intent,  that  the 
cftate  mail  veil  previous  to  and  until  the 
event  which  is  to  defeat  it,  this  is  conftrued 
to  be  a  fubfequent  condition.  Thus s  where 
a  devife  was  to  J.  S.  and  his  heirs,  if  he  lived 
to  the  age  of  twenty-one  years,  provided  and 
upon  condition,  that  if  he  died  before  twenty- 
one,  then  the  eftate  mould  go  to  another  de- 
vifee,  this  was  holden  to  be  a  prefent  intereft, 
defeaiible  by  condition  fubfequent.  So  h  alfo 
a  devife,  provided  the  devifee  took  the  name, 


*  C.  T.  T.  166.  f  i  R.  A.  415.    W.  Jon.  389. 

*  3  Lev.  132.    2  Sho.  398.  h  Burr.  38. 


and 
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and  lived  in  a  manfion  houfe  of  the  devifor, 
was  clearly  admitted  to  be  a  fubfequent  con- 
dition. 

i 

The  diftinction  between  precedent  and 
fubfequent  conditions  may  frequently  involve 
the  abfolute  right  of  ownership  to  the  eftate. 
For  conditions  fubfequent,  annexed  to  any 
eftate  of  inheritance,  and  not  charged  on  the 
lands,  as  a  rent,  may  be  deftroyed  by  levying 
a  fine  or  furTering  a  recovery,  and  the  party 
may  refume  an  unqualified  intereft. 

This  leads  me  to  remark,  that  not  only 
fuel}  conditions  as  are  illegal  or  J  impoflible, 
but  fuch  alfo  as  are  repugnant  to  the 
eftate  granted,  are  void,  and  the  grantee  holds 
the  land  difcharged  from  thefe  provifos. 
Thus  k  the  capacity  of  furFering  a  common 
recovery,  and  of  levying  a  fine,  purfuant  to 
the  Jlatutesy  are  fo  incident  to  all  eftates  tail, 
that  any  condition,  prohibiting  or  reftraining 


1  A.  fubfequent  condition,  which  is  impoflible,  ftiall  not  defeat 
an  eftate  granted :  but  if  the  impoflible  condition  is  precedent, 
and  to  operate  by  way  of  inlarging  the  eftate  before  granted, 
the  eftate  will  not  be  fo  inlarged.  ( i  Inft.  2c6.  b.) 

k  6  Co.  41.  a.     10  Co.  38.  b. 

thefe 
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thefe  a&s,  is  contradictory  and  void.  But '  if 
a  bond  is  given  by  tenant  in  tail  to  one  who 
might  otherwife  have  made  him  only  tenant 
for  life,  conditioned  not  to  fufFer  a  common 
recovery,  or  if  a  covenant  is  entered  into  for 
the  fame  purpofe,  the  money  mentioned  in  the 
bond,  or,  in  the  other  cafe,  damages  for  the 
breach  of  the  covenant,  may  be  fought  and 
obtained  by  action.  Alfo  m  it  appears,  that  a 
provifo,  to  reftrain  a  tenant  in  tail  from  alien- 
ating the  lands,  may  be  good  and  effe&ual 
as  to  a  feoffment,  or n  a  fine  at  common  law,  x>r 
other  means  of  conveyance,  except  only  Jla- 
tutable  fines  and  recoveries,  and  may  give  title 
to  the  perfon  claiming  by  reafon  of  the  breach 
of  fuch  conditional  limitation. 

A  condition,  properly  fo  called,  annexed  to 
an  eftate,  differs  from  what  is  called  a  con- 
ditional limitation  in  this,  that  it  is  the  proper 

1  \  Vern.  233.  635. 

»  i  Cro.  35.  i  Leon.  zpz.  2  Leon.  38.  Mo.  271. 
I  Inft.  224.  b.  i  Vent.  321.— —In  the  cafe  reported  in  the 
book  laft  referred  to,  the  reftriclion  was  againft  attempting  to 
alien,  which  was  determined  to  be  a  void  condition  from  its 
uncertainty,  becaufe  it  was  not  dear  what  ftiould  be  judged 
an  attempt. 

*  i  Fearne  388,  9.  (4th  ed.) 

4  effeft 
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effect  of  a  condition  to  give  title,  by  the 
breach  of  it,  to  the  grantor  or  thofe  claiming 
from  him  the  reverfion  in  the  lands ;  a  con-  . 
ditional  limitation  limits  the  eftate  over  to  a 
Granger;  and  in  the  cafe  of  a  conditional  li- 
mitation the  eftate  expires  and  determines  of 
itfelf,  without  any  aft,  as  entry  or  claim,  to 
be  done  or  made  by  him  who  has  the  next 
expectant  intereft :  whereas  in' the  cafe  of  an 
eftate  upon  condition,  properly  fo  called,  ad- 
vantage muft  be  taken  of  the  breach  of  it  by 
the  activity  of  the  grantor,  his  heirs  or  affigns* 
There  is  another  diftinction,  viz.  between 
fuch  conditional  limitations  as  are  and  fuch  as 
are  not  contingent  remainders :  but  this  doc- 
trine more  properly  belongs  to  the  head  of 
eftates  in  expectancy. ' 

Among  eftates  on  -condition,  fir  William 
Blackftone  annumerafes  thofe  \syjtatute  mer- 
chant, ftatute  Jlaple,  and  ekglt-y  all  which  are 
means  of  recovering  debts,  by  judgment,  or 
on  record,  and  are  called  in  law  executions  or 
extents  t  the  lands,  fo  holden,  being  delivered 
to  the  creditor,  by  virtue  of  procefs  directed 
x  to 
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to  the  merifF.  By  °  feveral  antient  ftatutes, 
mayofs  and  other  officers  are  authorifed  to 
take  judicial  acknowledgments  of  debts,  called 
by  the  refpeclive  names  of  a  ftatute  merchant, 
a  ftatute  ftaple,  and  a  recognizance  in  the  na- 
ture of  a  ftatute  ftaple,  in  the  manner  therein 
prefcribed.  And  if p  thefe  recognisances  vary 
from  the  acts  of  parliament  in  any  material  point, 
they  cannot  be  taken  advantage  of,  as  fuch ; 
but  ftill,  it  feems,  they  may  be  fued  upon  as 
common  bonds  or  obligations.  If  the  *  va- 
riation be  only  in  a  matter  of  form,  the  recog- 
nizance may  never thelefs  be  good  even  as  a 
ftatute  merchant.  For  r  default  of  payment 
of  the  Aims  exprefled  in  thefe  inftruments,  a 
writ,  called  a  capias  Ji  laicus,  iflues,  directed  to 
the  fheriff,  commanding  him  to  take  and  im- 
prifon  the  debtor,  if  he  be  a  layman,  and  alfo 
to  extend  and  appretiate,  by  the  inqueft  of  a 
jury,  the  true  value  of  the  debtor's  lands  and 

•  1 1  E.  L  13  E.  I.  ft.  3.  27  E.  III.  ft.  2.  c.  9.  &  23  H.  VIII. 
c.  6. 

p  Gro-  El.  233.  355,  (461.)  494,  5. 

i  W.  Jon.  52. 

T  F.  N.  6.^304.  306. According  to  the  old  form  of  the 

writ  of  execution  on  a  ftatute  merchant,  the  debtor  being  kept 
in  prifon  was  to  be  fupported  for  the  firft  quarter  of  a  year,  de 
proprio,  and  had  a  power  of  felling  his  eftate,  to  make  fatisfaaion 
for  the  debt,  and  if  he  failed,  then  his  lands  and  goods  were  to 
be  delivered  to  the  creditor.  (Regiftr.  judic,  8,  9.) 

VoL-  n-  L  '  goods, 
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goods,  and  to  caufe  them  to  be  delivered  to 
the  creditor.  And '  after  this  inquifition  and 
extent,  another  writ,  called  a  liberate,  iffiies, 
commanding  the  meriff  to  deliver  to  the  cre- 
ditor all  fuch  lands,  tenements,  and  goods,  till 
the  debt  mall  be  fatisfied.  There  *  feems  a 
difference  of  opinion,  whether  after  the  ex- 
tent and  before  the  liberate,  the  eftate  remains 
in  the  debtor  or  conuzor,  or  is  to  be  conii- 
dered  as  in  the  cuftody  of  the  law.  In  the 
former  fuppofition,  the  lands  are  ftill  liable  to 
a  new  extent  for  debts  due  to  the  crown,  ac- 
cording to  the  prerogative  claim  of  priority  of 
payment,  recited  in  the  writ;  in  the  latter 
cafe,  they  are  faid  indeed  to  be  in  the  hands  of 
the  crown,  but  it  is  added,  "  and  in  the  cuf- 
tody of  the  law,"  and  it  is  intended,  for  the 
benefit  of  the  promoter  of  the  original  procefs. 
But  it  is  the  liberate,  which  vefts  the  eftate  in 
the  creditor  or  conuzee,  who  fo  promoted 
this  procefs ;  and  as  u  fome  have  holden,  he 
may  enter  without  any  delivery  by  the  meriff. 
The  fame  *  procefs,  which  iffues  on  ftatutes 

•F.  N.  3.306.  tDy.  67.  b.   W.Jon.  91. 

11  I  Cro.  463,  4.  i  R.  A.  737,  8. After  an  inquifition  OH 

an  tlegit,  it  is  faid,  the  creditor  may  enter  without  any  liberate  at 
all.  i  R.  A.  738. 

*  i  Lut.  430—435. 

merchant 
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merchant  and  ftatutes  ftaple,  may  be  awarded 
alfo  on  recognizances  in  the  nature  of  a  fta- 
tute  ftaple,  which  are  founded  on  the  ft.  23 
H.  VIII.  c.  6. 

Thefe  eftates  by  ftatute  merchant  and  fta- 
tute  ftaple,  (which  are  called  eftates  on  con- 
dition, becaufe  they  are  holden  by  the  creditor 
until  his  debt  be  fatisfied,  that  is  in  the  na- 
ture of  a  conditional  limitation)  are  not  in  law 
freehold  interefts,  tho  uncertain  and  indeter- 
minate as  to  their  duration.  This  fir  Wil- 
liam Blackftone y  attributes  to  their  being  fe- 
curities  for  debts,  which  belong  to  the  perfon- 
al  reprefentative,  and  not  to  the  heir  of  the 
real  eftate.  The  reafon  is  very  conformable 
to  the  rules,  which  prevail  in  courts  of  equi- 
ty on  this  fubject.  But  why  fhould  it  pre- 
vent the  legal  veiling  of  the  freehold  in  thefe 
inftances  any  more  than  in  the  cafe  of  a  mort- 
gage in  fee  £  The  reafon  may  perhaps  depend 
on  the  manner  in  which  thefe  eftates  veft,  viz. 
by  the  ifluing  of  the  liberate,  which  is  not  a 
judgment  in  a  real  a&ion,  nor z  bears  any  ana- 

y  2  Black,  comm.  162. 

'  Dower  is  an  eftate  from  the  death  of  the  hulband.     Plow, 
25. 

L  2  logy 


148         Of  ejhites  upon  condition,     L  E  c  T .  2 4. 

logy  to  the  various  ways,  by  which  freehold 
interefts  may  be  acquired.  It  fcems,  howe- 
cVer,  as  this  a  is  a  fpecies  of  eftate  intirely  in- 
troduced by  ftatute  law,  our  antient  lawyers 
might,  with  more  propriety,  have  allowed  it 
to  be  a  freehold  intereft  of  a  peculiar  kind, 
namely,  not  defcendible,  but  fuch  as  by  pof- 
fibility  might  come  to  executors,  like  b  eftates 
for  lives,  fince  the  abolition  of  common  oc- 
cupancy. For  the  ft.  13  E.  I.  ft.  3,  fays,  the 
conuzee  {h;\ll  have  feifiny  a  term  applicable 
only  to  freehold :  the  ft.  27  E.  III.  ft.  2S  c.  g. 
cxprefsly  declares,  he  mail  have  an  eftate  of* 
franktenement  •>  and  he  is  in  titled  to  the  fame c 
remedies  to  recover  the  lands,  if  he  is  oufted,  as 
other  freeholders  enjoy. 

Thefe  kinds  of  intereft  in  lands  are  confi- 
derably  fallen  into  difufe;  but  the  doctrine 
on  the  fubjecl:  is  not  unneceffary  to  be  attend- 
ed to,  as  inftances  of  fuch  recognizances  ftill 
fometimes  occur,  and  form  an  incumbrance, 
requifite  to  be  guarded  againft,  in  perfecting  a 
fafe  and  complete  title  to  eftates. 


•  2  Vent.  3a7.  *  Poft,  left.  XXVIII. 

«  F.  N.  B.  439.    i  Inft.  43.  b. 

i  The 
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The  other  eftate,  above  alluded  to,  that  of 
tenant  by  elegit,  is  very  fimilar  to  the  fore- 
going. For  this  alfo  is  a  means  of  obtaining 
a  debt,  after  judgment,  by  the  merifPs  deli- 
vering of  the  debtor's  lands  to  the  creditor. 
Under  d  this  writ  of  elegit,  all  the  chattels  of 
the  debtor  may  be  feifed,  but  it  extends  not 
to  more  than  half  of  his  land,  nor  to  confine 
his  perfon.  A  e  great  degree  of  technical  ac- 
curacy is  required  in  executing  this  writ. 
And  it  muft  be  obferved,  that  f  copyhold 
land  is  not  extendible  on  an  elegit.  But g 
the  land,  which  is  fo  extended,  is  delivered  to 
the  judgment  creditor,  exprefsly  until  his 
debt  is  thereout  levied,  which  ranks  him,  fo 
becoming  tenant,  among  thofe,  who  have  con- 
ditional eftates. 


I  proceed  now  to  confider,  more  attentive- 
ly, another  fort  of  conditional  eftates,  name- 
ly, fuch  as  are  conveyed  to  creditors,  by  the 
voluntary  act  of  the  debtors,  in  gage  or 
pledge,  as  fecurities  for  loans  of  money. 


e  i  Brownl.  38,  9.     Hqt.  16.    Dal.  26.     i  Sid.  91.  239. 
I  Vent.  259. 

flR.  A.  888,  eF.N.B.  595. 

L  3  Thefe 
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Thefe  are   divided   into   vivum  vadium  and 
mortuum  radium. 


I,  in  the  former  cafe,  the  land  is  granted 
to  the  lender  of  the  money,  till  out  of  the 
rents  and  profits  fuch  loan  (hall  be  fatisfied. 
There  is  therefore  a  direct  profpe&,  that  the 
eftate  will  not  perifh  or  be  loft,  but  will,  af- 
ter the  debt  is  liquidated,  return  to  the  bor- 
rower and  his  heirs.  This  mode  of  pledging 
lands  feems  to  have  been  kept  up  in  Wales, 
bearing  the  name  of  a  Welch  mortgage,  but 
is,  in  general,  grown  obfolete. 


II.  In  the  other  fpecies,  which  is  now  the 
moft  ufual,  if  not  the  only,  practice,  the  lands 
are  conveyed  to  the  lender  of  the  money,  with  • 
a  provifo  or  exprefs  condition,  that  if  the  fum 
borrowed  fliall  be  repaid  at  a  day  prefixed, 
the  eftate  of  the  lender  mail  be  wholly  void. 
And  this  is  called  mortuum  vadium  or  mort- 
gage, becaufe,  for  default  of  payment  at  the 
appointed   time,   the  lands  were  loft  to  the 
mortgagor  and  his  heirs,   and  the  eftate   of 
the  mortgagee  became  abfolute  at  law  •>  that 
is   the   courts    of  common  law  could  not 
3  compel 
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compel  the  lender  to  accept  of  the  money  at 
a  fubfequent  day,  and  to  make  reftitution  of 
the  pledge.    But  courts  of  equity  always  con- 
iidered  mortgages  but  as  h  pledges  and  fecuri- 
ties  for  money,  and  allowed  the   borrower, 
after  the  appointed  time  of  payment  was  elap- 
fed,  to  redeem  his  lands  on  difcharging  the 
debt  with  intereft  and  cofts.  This  remaining 
right,  therefore,  or  equitable  intereft  of  the 
mortgagor  and  his  heirs,  which  may  enable 
them,  under  the  aid  of  a  court  of  equity,   to 
recover  back   their  lands,  by  fatisfying   the 
incumbrance  thereon,  is  called  their  equity  of 
redemption.     And  it  is  a  fpecies  of  eftate,  de- 
fcendible  according  to  the  general  rules  or  ca- 
nons of  inheritance  at  common  law,  in  like 
manner  as  if  it  was  accompanied  with  the  ac- 
tual feifin  of  the  lands.     For  in  the  eye  of 
the  court  of  chancery,   this  intereft  hath  al- 
ways been  confidered,  not  barely  as  a  mere 
right,  but  as  i  fuch  an  eftate  in  the  land,   as 
will  pafs  from  anceftor  to  heir,  and  may  be 
granted,   k   intailed,    devifed,    or   mortgaged 
anew,  and  be  barred  by  fuffering  a  common 
recovery.     If  it  were  a  naked  right,  and  not  a 

h  I  Ch.  ca.  285. 

1  7  Vin.  abr.  157.   Hard.  469.    i  Inft.  205.  a.  X3ch  ed.  n.  i. 

k  Tho  the  contrary  is  argued,  i  Ch,  ca.  219. 

L  4  fpecies 
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fpecies  of  eftate  inheritable,  a  '  devife  of  it 
could  not,  it  feems,  (as  the  law  was  then  under- 
ftood)  have  been  adjudged  effectual.  A  wife1" 
indeed  has  no  right  to  dower -in  an  equity  of 
redemption,  where  a  mortgage  in  fee  is  executed 
prior  to  the  marriage.  Yet  it  has  been  deter- 
mined, that  n  a  hufband  is  intitled  to  be  tenant 
by  the  curtefy  of  fuch  intereft.  On  the  other 
hand,  where  °  a  wife  is  mortgagee,  there  is 
no  tenancy  by  the  curtefy,  unlefs  there  hath 
been  an  actual  foreclofure,  (which  I  mall  pre- 
fently  explain)  or  the  mortgage  hath  fublifted 
for  fo  great  a  length  of  time,  as  the  court 
thinks  a  fufficient  reafon  for  refufing  to  de- 
cree a  redemption.  In  like  manner,  the  rule, 
I  apprehend,  is,  that  p  wives  /hall  not  be  in- 
dowed  in  lands,  whereof  their  hufbands  were 
mortgagees  in  fee. 

\  2  Ch.  ca.  8.     3  Lev.  427,  8. 

•  i  Atk.  604.  C.  t.  T.  138.  i  Bro.  326  &c.  (2  Wmj. 
700.  3  Wins.  232.  n.  cont.) — —But  if  the' mortgage  be.  for 
term  of  years,  Ihe  may  in  fome  cafes  be  dowable  cjjeuually,  ac- 
cording to  new  and  learned  diltinciions.  (i  Inft.  208.  a.  131!! 
eU.  n.  i.) 

n  i  Vin.  abr.  156. — —It  is  difficult  to  affign  a  fatisfaftory 
reafon  for  this  diverfity.  (7 Vin.  abr.  160.  iBrow^327.  lAtk. 
6"p6.  and  fee  Hard.  469.) 

0  7  Vin.  abr.  157. 

V  2  Black,  comm.  158.  cites  Hard.  466  :  but  it  is  there  faid, 
that  a  bill  to  redeem  lies  againft  tenant  in  dower  ;  which  rafher 
implies  that  me  is  'dowable  ;  and  fo  the  law  feems  antiently  to 
have  been,  (i  Ihft.  205.3.  ijthed.n.  i .  and  fee  3  Cro.  190,1.) 

Mortgages 
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Mortgages  in  fee,  tho  forfeited  and  become 
abfolute  at  law  for  default  of  payment,  are 
yet,  in  equity,  fo  far  reputed  to  be  part  of  the 
perfonal  eftate,  that  they  q  will  not  pafs  by  a 
general  devife  of  lands,  tenements,  and  here- 
ditaments. If  a  r  mortgage  alfo  in  fee  is  re- 
Deemed  in  equity  after  the  appointed  time  of 
payment,  the  money  is  payable  to  the  perfon- 
al reprefentative  of  the  mortgagee,  and  not  to 
the  heir,  to  whom  the  lands  are  legally  de- 
fcended,  and  wbo  muft  therefore  execute  the 
reconveyance 

It  is  ufual  to  infert  a  covenant,  that  the 
mortgagor  mail  continue  in  pofFeffion  till  the 
appointed  time  of  payment.  If  he  receives 
the  profits  after  fuch  day,  or  if  no  fuch  cove- 
nant for  continuing  in  pofleflion  is  inferted, 
he  is  like  to,  or  in  fome  refpecls  in  the  nature 
of,  a  s  tenant  at  will  to  the  mortgagee.  But 
for  the  moft  part,  the  mortgagor,  before  the 
equity  of  redemption  is  foreclofed,  and  not  the 
mortgagee,  is  conlidered  as  owner  of  the  land. 

Therefore 

*  2  Vern.  625.  *  I  Ch.  ca.  88.  285. 

•  In  one  refpeft,  at  leaft,  his  intereft  is  inferior,  viz.  that  he 
may  be  turned  out  of  poffeffion  by  ejectment,  without  notice  to 
quit :  (i  Inft.  205.  a.  ijth  ed.  n.  i.     Dougl.  282,  3.  720. 
I  Durn.  &  Eaft  383.)  fo  may  his  tenant,  on  a  leafe  fubfequent 
t<j  the  mortgage  made  without  the  privity  of  the  mortgagee : 

(Dougl, 
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Therefore'  where  there  was  a  mortgagee  in  pof- 
iefiion,  and  a  bill  was  brought  to  redeem,  and  a 
decree  pronounced  accordingly,  and  before  the 
account  taken  a  church  became  void,  and  the 
mortgagee  prefented,  upon  petition,  the  chan- 
cellor ordered,  that  he  mould  revoke  his  prc- 
fentation,  and  prefent  fuch  clerk  as  the  mort- 
gagor, or  his  vendee,  (for  he  had  contracted 
to  fell)  mould  appoint.  There  might  per- 
haps be  a  difficulty  in  accomplishing  fuch  re- 
voking of  the  prefentation  ;  but  this  cafe 
fhews,  that  courts  of  equity  confider  the  pro- 
per ownership  to  be  in  the  mortgagor  before 
foreclofure.  The  fame  idea  was  entertained 
by  the  legiflature,  when,  by  ft.  7  &  8  W.  Ill, 
c.  25.  §  7,  it  denied  the  right  of  voting  for 
members  of  parliament  to  mortgagees,  not  be- 
ing m  pofTeffion  ;  but  allowed  it  to  mortga- 
gors :  and  when,  by  ft.  9  A.  c.  5.  §  4,  it  pre- 
vented mortgagees,  who  had  not  been  in  pof- 
fafiion  feven  years,  from  being  qualified  to  (it 
in^par!  iament,  by  reafon  of  any  lands,  where  - 


.  &c.)  «nd  tho  the  leafe  is  prior  to  the  mortgage,  it 
(hall  not  'be  fot  dp  in  ejectment  again/I  the  mortgagee,  if  the  de- 
ftfidaht  had  notice,  that  it  was  only  required,  he  (hould  attorn. 
(Dougl.  33.  ».-)  In  fuch  aftion  of  ejedment  by  a  mortgagee  it 
;s  never  allowed  ta  the  -Mortgager  to  difputc  the  title  of  his  mort- 
gages ;  .(C«*vp.  600,  i.)  nor  to.ietup  a  title  in  a  third  perfoa, 
(i  Durn^&^Eaft^dift,}^;'*'*^"  "^o  /  iuf»*> 

'-  Pr.  ch.  71  .r  Jili-io  , 

""  Of 
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of  the  equity  of  redemption  is  in  any  other 
perfon. — Thefe"confiderations  may  remind  us 
of  a  late  very  equitable  and  important  deter- 
mination, that  on  the  alignment  of  a  term, 
by  way  of  mortgage,  the  mortgagee,  before 
a&ual  pofleffion,  is  not  liable  to  the  reservation 
and  arrears  of  rent,  or  other  covenants,  in  the 
original  demife. 

Such  therefore  are  the  refpective  eflates  of 
the  mortgagor  and  mortgagee. 

Eftates  in  mortgage  may,  as  x  Littleton  ob- 
ferves,  be  not  only  granted  in  fee,  but  in  tail, 
for  life,  or  for  a  term  of  years :  the  laft  of 
which  methods  is  very  ufual;  and  it  is  then 
proper  to  add  a  covenant  on  the  part  of  the 
mortgagor,  that,  if  he  makes  default  of  pay- 
ment, he  will,  upon  requeft,  convey  the  free- 

4 

11  Dougl.  455  &c. 

*  §  333- Mr.  Butler  (in  n.  i.  i   Inft.  205.  a.  i3th  ed.) 

mentions,  but  does  not  particularife  the  inconvenience  of  a  fepa- 
ratioh  of  rights  between  the  real  and  perfonal  reprefentatives  of 
mortgagees  in  fee.  Suppofe,  therefore,  for  inftance,  a  mortgagee 
in  fee  dies  leaving  daughters  his  heirs  at  law,  fome  of  whom 
marry,  have  iflue,  and  die,  the  executor  bringing  a  bill  in  equity 
to  foreclofe  mult  find  out  all  thefe  heirs  at  law,  they  may  anfwer 
perhaps  feparately,  they  muft  ail  be  brought  to  hearing,  and 
muft  all  join  in  conveying  the  legal  eftate,  when  the  plaintiff  ob- 
tains a  foreclofure  of  the  equity  of  redemption  againft  the  mort- 
gagor, or  thofe  claiming  under  him. 

L  6  hold 


156         Ofejiates  upon  condition,     LECT.  24. 

hold  and  inheritance  to  the  mortgagee,  or  as 
he  fhall  appoint. 

A  mortgage Y  by  hufband  and  wife  of  the 
wife's  eftate,  tho  in  the  form  of  a  leafe,  is 
void  after  the  hufband's  death,  and  not  mere- 
ly voidable :  ftill,  however,  a  redelivery  of  the 
mortgage  deed  by  the  widow,  or  any  aft  tan- 
tamount, will  fubftantiate  it.  If  the z  mort- 
gaged premifTes  are  the  eftate  of  the  hufband, 
a  voluntary  fettlement  after  marriage  is  void 
as  againft  a  fubfequent  mortgage,  tho  fuch 
mortgagee  has  fome  intimation  of  the  fettle- 
ment at  the  time  of  advancing  his  money. 
For  he  is  a  purchafer  within  the  ftatute  27  El. 
c.  4,  and  therefore  the  fettlement  is  void  under 
that  law. 

It  may  be  of  importance  to  obferve,  that8 if 
a  lord  of  a  manor  mortgages  it  in  fee,  and  af- 
terwards purchafes  copyholds  holden  of  the 
manor,  and  takes  furrenders  of  them  to  him- 
felf  in  fee,  they  will  be  underftood  as  com- 
prifcd  in  the  mortgage,  for  the  benefit  of  the 
mortgagee :  and  a  fettlement  by  the  mort- 


Dougl.  53,  54  n.     Cowp.  201  &c. 

Cowp.  278  &c.  a  Dougl.  720,  i. 


gagor 
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gagor  on  his  fon's  marriage  will,  under  the 
defcription  of  premifes  comprifed  in  the  mort- 
gage, pafs  the  equity  of  redemption  in  fuch 
furrendered  copyholds*]}  j. 

Mortgages  are  confidered  in  their  nature 
eflentially  redeemable.  And,  in  general,  no 
covenant  or  agreement  in  the  deed  of  mort- 
gage mall  make  it  irredeemable  on  failure 
of  payment.  As  if  b  there  is  a  mortgage 
with  a  provifo  to  redeem  during  the  life 
of  the  mortgagor  or  mortgagee,  and  not  af- 
ter, yet  it  may  be  afterwards  redeemed. 
But  by  ft.  4  &  5  W.  &  M.  c.  16.  §  2  &  3,  if 
any  perfon,  who  hath  fuffered  any  judgment, 
ftatute,  or  recognizance,  which  may  bring  a 
charge  on  his  lands,  to  be  entered  againft  him, 
mall  mortgage  his  eftate,  without  giving  no- 
tice of  thefe  prior  incumbrances,  fuch  mort- 
gagor mall  not  be  intitled  to  the  benefit  of  any 
equity  of  redemption  :  and  the  fame  provifion 
is  made  in  cafe  of  a  fecond,  fuppreffing  the 
fact  of  a  former,  mortgage  ;  but  the  right  of 
dower  c  is  faved  to  the  wife,  not  joining  in  fuch 
conveyances.  There  d  muft  be  no  fraud  or  un- 


b  2  Ch.  ca.  61.     2  Vent.  365. 

c  §  5«—  —  This  fiippofes  a  redemption  uj  the  hufband's  life 
rime.  *  2C:Vern.  589. 

falr 
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fair  dealing  imputable  to  a  fecond  mortgagee, 
who  would  take  advantage  of  this  ftatute. 

Frequent  competitions  have  arifen,  in  courts 
of  equity,  between  different  incumbrancers  of 
the  fame  eftate,  concerning  the  priority  and 
preference   due   to    their    refpective    claims. 
Here  then  I  muft   mention,  as  part  of  the 
more  general  doctrine  on  this  fubject,  that  a 
*  fubfequent  mortgagee,  who  lends  his  money 
without    notice  of   any   prior  incumbrance, 
may,  after  fuch  notice,  purchafe  in  the  firft 
mortgage,  or  the  firft  charge  by  ftatute  or  re- 
cognizance on  the  lands,  which  will  give  him 
a  legal  priority,  and  protect  his  whole  demand 
againft  claimants  of  an  intermediate  date ;  for 
equity  will  not  interfere  to  fruftrate  a  legal  ad- 
vantage, of  which  he  may  confcientioufly  avail 
himfelf.     But  it  appears  f  by  an  elaborate  de- 
ciiion  of  a  great  equitable  judge,  that  a  fecond 
mortgagee,  who  has  previous  notice  of  a  prior 
incumbrance,  cannot,  by  taking  an  alignment 
of  an  outftanding  term,  antecedent  both  to  his 
own  fecurity  and  to  fuch  prior  incumbrance, 
gain  a  preference.     The  prior  incumbrancer 
has  the  preferable  right  to  call  for  the  legal 
eftate.     And  where  fuch  legal  eftate  is  out- 

e  *  Vent.   337.     2  Vern.   156.      Ca.  temp.   Finch  409. 
1  Bro.  63.  {  i  Durn.  &  Eaft  763 — 775. 

ftanding, 
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• 
(landing,  not  having  been  purchafed  by  an 

incumbrancer  fairly  and  without  notice,  the 
incumbrances  mufl  be  paid  according  to  their 
date. — If g  a  fecond  incumbrancer,  having  at 
the  time  of  his  mortgage  no  notice  of  a  prior 
charge,  having  made  proper  fearches,  and  being 
in  pofleffion  of  the  title  deeds,  be  affignee  of  a 
term,  originally  created  before,  but  affigned  to 
attend  the  inheritance  fubfequently  to  the  for- 
mer incumbrance,  he  may  recover  in  ejectment 
againft  the  prior  mortgagee. — In  a  late  h  .cafe, 
a  mortgagee  had  advanced  more  money,  by  way 
of  farther  charge,  on  the  eftate  before  pledged 
,to  him,  without  notice,  at  the  time  of  fuch 
fecond  loan,  of  a  judgment,  which  was  'docket* 
ted  in  the  interim,  and  he  was  protected  as  to 
his  whole  demand.  So  k  if  even  an  executor 
of  a  mortgagee  lend  money  to  the  mortgagor 
upon  bond,  he  may  tack  the  bond  to  the 
mortgage,  as  againfl  the  heir  or  devifee  of  the 
mortgagor,  to  prevent  circuity,  the  fame  per- 
fbns  being  liable  to  both  demands.  But  he 
has  not  this  benefit  againft  creditors,  where 
there  is  a  devife  for  payment  of  debts ;  for 
fuch  devife  is  net  fraudulent  within  the  ftatute 
3  W.  Sc  M.  c.  14. 

*  I  Darn.  &  Eaft  755 — 762. 

*  Fraine  againft  Edie  in  chancery,  July  1783. 

5  See  ft.  4  &  5  W.  &  M.  c.  20.  k  Arab.  685,  6. 

A  power 
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I 

A  power  of  inforcing  the  equity  of  re- 
demption is  given,  by  ft.  7.  G.  II.  c.  20,  to 
courts  of  common  law  -y  it  being  enacted,  that 
•when  an  action  is  commenced  by1  a  mort- 
gagee, either  for  his   money,   or   to   obtain 
pofleflion  of  the  lands  pledged,  and  no  fuit 
is  depending  in  equity  to  foreclofe  fuch  mort- 
gage, the  defendant  may  pay  to  the  plaintiff, 
or  bring  into   court,  the  principal,   intereft> 
and  cofts,  which  mail  authorife   the   tribu- 
nal, where  the  action  is  brought,  to  compel 
fuch  mortgagee  to  reconvey  die  eftate,   and 
deliver  up  the  mortgage  deeds.     But  this,  it 
feems,  (tho  the  words  are  general,  viz.  "  per^ 
fon  or  perfonS  having  a   right  to  redeem,") 
muft  be  confined  to  mortgagors*  and  thofe 
claiming  under   them,  the  entire  intereft  in 
the  premifes.     Equity,  '  on  the  other  hand, 
permits  all  perfons  to  redeem,  having  a  par- 
tial eftate  or  intereft  in  the  equity  of  redemp- 
tion, as  tenants   for  life  of  every  fpecies,  re- 
maindermen,  reverfioners,  tenants  by  elegit, 
and  the  like,  contributing  in  due  proportions. 
But m  if  there  are  two  feparate  mortgages  of 
different  eftates  to  the  fame  perfon,  a  pur-' 
chafer  of  the  equity  of  redemption   of  one 

1  i  Inft,  208.  a.  ijth  ed.  a.  i.  «  Ambl.  733,4. 

eftate 


L  E  C  T.  24.     and  chiefly  of  mortgages.          1 6 1 

eftate  is  not  intitled  to  redeem  the  mort- 
gage on  that  only ;  he  muft  redeem  both,  or 
be  foreclofed. 


It  is  however  reasonable,  that  after  a  con- 
fiderable  lapfe  of  time,  the  equity  of  redemp- 
tion mould  ceafe,  and  the  mortgagee  Should 
be  no  longer  liable  to  be  difturbed  in  his  pof- 
feflion.  Indeed,  n  where  a  bill  in  chancery 
was  brought  to  redeem  a  mortgage  fixty  years 
old,  and  the  mortgagor  had  agreed,  that  the 
mortgagee  fliould  enter  and  hold,  till  he  was  fa- 
tisfied,  the  equity  of  redemption  was  allowed 
to  take  place,  became  this  was  in  the  nature  of 
a  Welch  mortgage,  or  vfoum  vadium,  before 
fpoken  of;  and  in  fuch  cafe  the  length  of  time 
is  no  objection.  And  even  where  °  there  had 
been  a  fine  levied,  and  nonclaim  for  five  years, 
which  is  a  legal  bar  to  an  adverfe  title,  the 
equity  of  redemption  was  allowed,  tho  this 
does  not  appear  to  have  been  of  the  nature  of 
a  vivum  radium.  There  certainly  may  be  ? 

other 

a  Eq«  ca.  abr.  314.     i  Vern.  418.    2  Atk.  360. 

*  I  Vern.  132. 

*  Thus  where  a  mortgage  was  made  A.  D.  1642,  the  mort- 
gagee entered  A.  D.  1650,  ttree  deicents  were  caft  on  the  de- 

.  II.  M  fendant's 
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other  reafons,  belides  the  fecurity's  being, 
of  that  kind,  for  allowing  a  redemption, 
But q  in  general,  as  twenty  years  pofTeffion 
will  bar  an  entry  or  ejectment,  except  in  cafes 
of  imprifonment,  infancy,  coverture,  or  be- 
ing beyond  fea,  (not  with  a  view  of  abfcond- 
ing  to  avoid  or  retard  juftice)  fo  it  mall  bo 
effectual,  fubject  to  the  fame  exceptions,  to 
bar  a  redemption;  and,  it  feems,  ten  years 
are  allowed,  after  .thefe  r  obftacles  or  excufes 
are  removed.  ^  *.  .  . 

I       Bat 


fendant's  part,  and  four  on  the  part  of  the  plaintiff,  when  abUl 
was  brought  to  redeem,  yet  the  length  of  time  being  nearly  an- 
fwered  by  infancy  or  coverture,  and  forafmuch  as  A.  D.  1 636, 
a  bill  was  brought  by  the  mortgagee  to  foreclofe,  and  an  account 
then  made  up  by  him,  the  court  decreed  a  redemption,  and  an 
account  from  the  foot  of  that  taken  at  the  laft-mentioned  period; 
which  decree  was  fourteen  years  afterwards.  (zVern.  377.  I.  Eq. 
ca.  abr.  314.) 

93  Wms.  287,  8.n. 

1  However,in  a  cafe  more  recent  than  that  in  which  the  for- 
mer opinion  was  delivered,  the  difability  of  coverture  was  faid  to 
be  no  conftant  excufe:  becaufe,  if  a  woman  becomes  afterwards 
difiwert,  the  ftatute  of  limitations  will  run  from  that  time,  and 
iho  Ihe  fliould  marry  again,  it  will  have  its  effeft  after  the  fecond 
marriage.  Another  excufe,  in  the  fame  fuit,  was,  that  there  was 
a  tenancy  by  the  curtefy  ;  but  it  was  anfwered  by  the  court, 
that  there  would  be  no  limits  to  the  power  of  redemption,  if 
that  pretence  could  avail,  and  no  mortgagee  could  ever  be 
quieted  in  the  pofleffion ;  for  it  was  of  no  confequence  to  him, 
who  has  the  equity  of  redemption ;  if  the  right  is  not  made  ufe 

'  of, 
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But  it  is  a  very  common  pra<5lice  for  mort- 
gagees to  bring,  at  ..any -time,  bills  efforech- 
fure>  to  be  quieted  and  confirmed  in  their  pof- 
feffion ;  in  which  fuits,  they  feek  a  decree, 
that  the  mortgagor,  and  thofe  "  claiming  un- 
-der  him,  may  by  a  fhort  day,  to  be  prefixed 
by  the  court,  fatisfy  and  difcharge  the  prin- 
cipal due,  with  intereft  and  cofts,  and  in  de- 
fault thereof,  may  be  for  ever  foreclofed  of  all 
^equity  of  redemption.      However,  redemp- 
tions are  fo  far  *  favoured,  that  the  day  origi- 
nally 

of,  it  thall  ?be  barred.  The  mortgage  was  near  thirty  years  old, 
when  this  matter  was  argued ;  but  in  the  interim,  the  clerk  to 
the  folicitor  for  the  mortgagor  had  a&ually  fettled  an  account  of 
what  was  due  for  principal  and  intereft,.  in  order  to  pay  off  the 
incumbrance,  and  tho  no  farther  proceedings  had  been  had,  yet 
that  ftep  faved  the  equity  of  redemption.  (2  Atk.  333.) 

•  A  decree  of  foreclofure  againft  a  firft  tenant  in  tail,  or  a  re- 
leafe  of  the  equity  of  redemption  by  him,  is  binding  on  thofe 
.in  remainder.  (Ambl.  564,  5.) 

1  Even  a  fecond  mortgagee  may  file  a  bill  to  redeem  after  4 
foreclofure  by  afirft  mortgagee.  (zVern.6oi.663.  and  fee  aVern. 
516.)  And  "  if  a  mortgagee  has  a  decree  of  foreclofure,  tho 
that  decree  be  figned  and  inrolled,yet  if  he  after  brings  an  aftion 
of  debt  on  the  bond  given  at  the  fame  time  for  payment  of  the 
money,  and  performance  of  the  covenants  jn  the  mortgage  deed, 
fuch  aclion  opens  again  the  foreclofure,  and  lets  in  .the  equity  of 
redemption  of  the  mortgagor."  (Ca.  temp.  Finch  406.  i  Eq. 
ca.  abr.  317.)  This  doctrine  was  admitted  in  Tooke  v.  Hartley, 
which  came  on  in  chancery  the  laft  day  of  Mich,  term  1786, 
on  a  motion  for  an  injunction  againft  the  aftion  brought  on  the 
mortgagor's  bond.  Jn  the  fame  cafe,  it  was  clearly  held,  that  if 

Mi  a  mort- 
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nally  appointed  is  rarely  concluiive,  but   the 
neceifiry  of  payment  is  occafionally  protracted 

by  the  indulgence  of  the  court. 

This  leads  to  a  queftion,  which  has  at 
times  been  "agitated  in  chancery,  whether  a 
contract  refpedting  lands  /hall  be  confidered 
as  a  mortgage  and  redeemable,  or,  as  origi- 
nally, an  abfolute  conveyance.  If  a  u  con- 
veyance purports  to  be  ablblute,  yet  if  he,  to 
whom  it  is  made,  agrees  by  writing  under  his 
hand  and  feal  to  reconvey  on  being  repaid  his 
purchafe  money,  within  a  year,  or  other  pre- 
fcribed  time,  it  is  redeemable.  But  if x  it  is 
not  a  mortgage  at  the  beginning,  it  mall  not 
become  fo  afterwards,  at  leaft  by  parol  agree- 


a  mortgagee  foreclofes,  and  fells,  the  eftate  pledged,  and  that 
proves  infufficient  to  fatisfy  the  loan,  he  may  refort  to  the  bond 
For  the  refidue  of  the  money.  (See  2  Bro.  125  &c.) — But  if 
there  be  no  fuch  bond,  and  no  covenant  to  be  fued  upon  in  tl.e 
mortgage  deed  to  repay,  ftill  the  mortgagor  is,  it  Teems,  a  fimple 
contract  d  b  r  to  themrrto-r>gee,  who  may  and  muft  f.ie  the  ex- 
ecutor, in  eaie  of  the  hei  o  the  mortgagor,  (becaufe  fuch  mort- 
gagor has  been  benefited  uy  fo  much  money  as  a  loan)  and  it 
{eemsfucb  a  mortgage  deed,  the  very  uncommon,  may  be  evi- 
dence in  an  a  Vion  of  affumpfit. — As  to  a  mortgagee's  feeking  fa- 
tisfaftion  by  a  fale  of  the  mortgaged  premifles,  fee  2  Bro.  155,  6. 

11  2  Vern.  84- 

x  i  Cb.  ca.  2.     i  Vern.  z68>  9. 

nient. 
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ment.  It  feems  alfo  a  good  criterion,  thatr 
there  ought  to  be  mutual  and  reciprocal  re- 
medies; and  that  none  can 'come  to  a  court 
of  equity  to  redeem  a  mortgage,  unlefs  the 
fuppofed  mortgagee  can,  on  his  part,  compel 
the  payment  of  the  confideration  money,  as 
a  loan. 


Having  thus  endeavoured  to  illuftrate,  or 
at  leaft  to  exhibit  for  farther  inquiry,  feme,  of 
the  more  general  doctrines  reflecting  mort- 
gages, I  forbear  to  inveftigate,  whether  the 
practice  of  pledging  land  as  a  fecurityfor  aloaa 
of  money,  was  derived  to  us  from  the  Jews, 
Greeks,  or  Romans.  Our  countrymen  have 
certainly  refined  on  the  rough  original ;  and 
here  the  refinements  have  been  rational,  not 
elaborately  technical.  I  would  not,  howe- 
ver, wifh  to  difparage  thofe  refearches  into 
antiquity,  which  may  give  an  elegance  to  ju- 
ridical knowledge,  or  at  leaft  alleviate  and 
amufe  the  toilfome  diligence  of  the  ftu- 
dent,  Thofe  are  of  too  iloical,  too  cynical  an 

r  i  Ch.  ca.  2.  i  Vern.  395.  C.  T.  T.  61.  i  Vern.  7. 
214.  232.  2  Vent.  364.  Free.  ch.  526.  and  the  cafes  cited  i  Inft. 
205.  a,  1 3th  ed.  n.  i. 

M  3  aufterity, 
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aufterity,  who  revolt  at  the  efforts  of  imagi- 
nation and  genius,  which  may  not  only  embel- 
lim  and  adorn,  but  inforce  and  imprefs  upon 
the  mind  and  memory,  the  grave  pofitions  of 
the  law. 


LEG- 
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LECTURE       XXV. 

.*>&  i&oLj;.*.  *K  -.',-£' 
Of  eftates  in  poffeffion  and  expectancy,  more  parr 

ttcu/arfy,  ofvefted  remainders. 


WE  are  now  to  enter  on  fubje<9ts  of 
unufual  difficulty,  any  infight  into 
which  muft  prove  beneficial  to  the  young 
ftudent  in  juridical  purfuits,  the  doctrine  of 
eftates  in  expectancy  being  generally  thought 
to  comprehend  the  mofl  intricate  and  abftrufe 
points  of  our  law. 


Eflates  confidered  in  regard  to  the  time  of 
poffellang  ,them  may.  be  divided  into  three 
forts  j  firft,  fuch  as  are  in  prefent  pofleffion  ; 
fecondly,  fuch  in  which  there  is  a  right  or  title 
to  prefent  poffeffion  -,  and  thirdly,  fuch  as  are 
in  expectancy,  the  right  or  title  to  which 
has  a  profped:  to  a  pofTefiion  future  and  re- 
mote. 

-I.  The 
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I.  The  prefent  pofleflbr  of  an  eftate  may 
have,  i.  The  perfect  right  thereto  i  2.  The 
right  of  pofleflion  only ;  or  3.  The  mere  naked 
pofleflion. 

1 .  He  that  hath  the  perfect  right  to  an 
eftate  againft  every  poflible  claimant,  and  is 
alfo  in  pofleflion,  and  fuch  perfon  only,  hath 
what  '  fir  William  Blackftone  ftiles,  a  title 
completely  legal.     For  he  can  exercife  every 
right,  every  aft  of  ownership,  which  is  inci- 
dent to  his  eftate,  and  can  maintain  actions 
adapted  to  every  wrong,  to  which  fuch  eftate 
is  liable. 

2.  The  prefent  pofleflbr  of  an  eftate  may 
have  what  the  learned  author  juft  cited  c  ; 
the  right  of  pofleflion.  His  feifin  may  be  foci; 
as  cannot  be  defeated  by  any  actbn  fojfeffory, 
or  in  "which  the  right  of  pofleftion  only  is  to 
be  tried,  but  the  true  proprietary  is  under -the 
neccflity  of  commercing  afu.it  of  a  higkcr  na- 
ture, in  whi-.h  the  mere  right  may  be  decided. 
The  right  of  pofleflion,  independent  of  an  ab- 
folute  right  of  property,  inry  be  acquired  by 
various  ways,  as  by  the  alienation  of  tenant  in 

'  2  Black*  comm.  19  ^ 
3  tail. 
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tail.  If  indeed  fuch  alienation  V--;  :i\?:d(i  by  a 
fine  or  recovery,  or  an  appointment  to  a  cha- 
ritable ufe,  according  to  the  fcveral  ftatutes 
relative  thereto,  no  right  of  any  kind  is  left 
in  his  iffue,  claiming  by  form  of  the  gift  in 
tail ;  the  alienees  in  fuch  cafes  have  a  com- 
plete title.  But  nfcoffment b  of  tenant  in  tail 
in  poffeffion  works  a  difcontinuance,  as  it  is 
called,  and  gives  the  feoffee  a  right  of  poffef- 
fion, by  barring  the  iffue  in  tail  from  the  right 
of  entry.  And  other  modes  of  alienation,  lefs 
operative  than  a  feoffment,  may  eventual- 
ly, after  an  alienee's  dying  feifed,  produce 
the  fame  effect.  The  right  of  poffeffion, 
therefore,  may  alfo  accrue  by  length  of  time, 
and  the  neglect  of  the  true  owner  of  the 
lands,  confequent  on  fuch  alienations  as  laft 
aforefaid  :  or  it  may  be  founded  on  a  judg- 
ment in  a  poffeffory  action. 

3.  The  prefent  poffeffor  may  have  the  mere 
naked  poffeffion  without  any  right  thereto. 
Such  a  poffeffion,  tho  defealible  by  the  entry 
of  the  right  owner,  is  fo  far  countenanced,  as 
to  enable  the  tenant  to  bring  an  action  of 

i 
>  Lit.  §  595. 

trefpafs 
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trefpafs  againft  a  mere   ftranger  or  wrong- 
doer. 


^  II.  There  may  exifl  a  right  of  pofTeffion  to 
lands  in  one,  who  is  not  the  aftual  pojjeflor  of 
them;  and  fuch  is  properly  called  a  right  of  en- 
try. By  the  old  law,  there  were  feveral  ways  of 
*  clifleifing  a  man  of  his  freehold.  If  it  hap- 
pened by  moil  of  thefe  kinds,  and  no  difcon- 
tinuance  was  wrought,  the  diffeifee  might, 
during  'the  life  of  the  diiTeifor,  in>a  peaceable 
manner  re-enter,  and.  recover  his  .poffeffion, 
without  a  fuit  at  law.  From  the  refinements 
of  modern  civilifaticn,  and  a  ufeful  regard  to 
agriculture,  it  is  not  now  allowable  to  enter 
and  expel  hufbandmen  from  their  farms,  even 
without  d  force.  Still,  however,  a  perfon  in. 
the  circumflances  I  have  defcribed,  i?  faid  to 
retain  a  right  of  entry  -,  the  principal  prefent 
ufe  of  which  diftinclion  is  to  afcertain  his 
right  of  bringing  an  action  of  eje<ftnifentr 
which  otherwife  he  could  not  maintain.  For 
if  the  diiTeifor  is  dead,  and  the  eftate  is  thus 
vefted  in  his  heir  by  the  apparently  juft  title 


c  See  i  Inft.  330.  b.  I3th  ed.  n.  i. 
d  See  i  Inft.  257,  b. 

of 
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of  defcent,  then  is  the  e  difleifee's  right  ot 
entry  tolled  or  taken  away,  and  his  only  means1 
of  obtaining  reflitution  is  by  a  real  action  and 
judgment,  and  not  by  ejectment,  which  fup- 
pofes  a  right  of  entry.  This  inferior  right, 
therefore,  is  from  the  only  method,  by  which 
it  could  ever  be  inforced,  denominated  a  right 
ofattion. 

J  4    «.\    ,.  < 


Hitherto  I  have  fpokeh  of  eftates  either  in 
pofleilion,  or  in  which  there  fubfifts  a  claim 

to  prefent  poflefllon. 

. ,  ,v.j:          :^^Ktf^$i?ij^*vi{&!%.j 


I  1 

III.  I  am  now  to  proceed  to  the  third  fort, 
viz.  ejiates  in  expectancy,  in  which  the  title 
has  a  profpect  to  a  poffeffion  future  and  re- 
mote. And  I  muft  obferve,  that  the  diyi- 
lion  of  eftates,  into  thofe  in  polTeflion  and 
thofe  in  expectancy,  is  commonly  made  with 
a  view  of  defcribing  thefe  future  interefts. 

'  ' 


e  This  right  of  entry  is  enlarged  by  ft.  32  H.  VIII.  c.  33. 
which  does  not  fuffer  it  to  be  tolled,  except  where  the  diffeifdr 
had  peaceable  enjoyment  for  five  years  next  after  the  dilleifin  : 
on  the  other  hand,  by  ft.  21  J.  I.  c.  16.  an  entry  muft  be  made 
within  twenty  years  after  the  title  accrued,  tho  the  diffeifor  be 
ftill  living. 

But 


172  Ofprefent>  and  future,     LECT.  25. 

But  I  thought  it  not  altogether  an  impro- 
per opportunity  of  introducing  the  foregoing 
remarks. 


Eftates  in  expectancy  are  veiled,  or  con- 
tingent. 

Of  the  former  fort  are  reverfions,  and  fuch 
remainders,  as  the  law  allows  to  veil  in  point 
ofintereft,  tho  the  pofieflion  is  fet  at  a  <Uf- 
tance. 

Contingent  eftates  in  expectancy  are,  chiefly, 
remainders  of  the  contingent  kind,  and  execu^ 
tory  devifes. 


I.  A  '  reveriion  is  the  refidue  of  intereft 
continuing  in  him,  by  whom,  or  out  of 
whofe  eftate,  a  particular  precedent  eftate  is 
created,  and  which  may  be  veiled  in  fuch  per- 
ibn's  reprefentatives,  or  granted  over  to  his 
ailigns.  Thus,  if  a  man  makes  a  gift  in  tail, 
or  a  grant  for  life,  or  a  leafe  for  years,  fo 
.much,  as  is  not  conveyed,  (whether  he  parts 

'  i  inft.  22.  b. 

with 
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with  the  immediate  freehold,  as  in  the  two 
former  cafes,  or  retains  it,  as  in  the  latter  in- 
ftance)  continues  in  the  donor,  or  leflbr,  and 
his  heirs,  and  defcends  as  a  reverfion,  and  as 
the  refidue  of  the  old  eftate,  g  tho  he  may 
have,  improperly,  called  it  a  remainder,  and 
made  a  limitation  of  it  to  himfelf  by  that 
name.  So  b  upon  an  extent  by  ftatute  mer- 
chant, ilatute  ftaple,  or  recognizance  in  the 
nature  thereof,  a  reverfion  is  left  in  the  conu- 
zor,  or  debtor,  who  hath  given  thefe  fecu- 
rities  to  his  creditor  :  it  is  the  fame  upon  an 
elegit.  For  a  reverfion,  as  to  its  ,origin  or 
firft  commencement,  always  refults  from  '  the 
operation  of  the  law,  being  the  intereft  that  is 
left  of  the  prior  feifm  and  eftate  :  whereas  it 
is  the  ad:  of  the  party,  which  creates  a  re- 
mainder. But  if  a  man  make  a  leafe  for  years, 
k  it  is  faid,  the  reverfion  cannot  be  granted 
^over,  until  after  the  entry  of  the  lelfee  :  which 
feems  to  l  have  depended  on  this,  that  the 
leiTee,  not  being  complete  tenant,  could  not 
attorn  before  entry;  (fuch  attornment  coun- 
tervailing livery  of  feilin)  therefore  fince  the 


*  3  Lev.  406,  7.  h  i  Inft.  22.  b. 

4  Hob.  30.     i  Inft.  22.  b.  k  l  Inft.  46.  b. 

1  Lit,  $  567.     i  Inft.  315  b. 

neceffity 
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w  neceflity  of  attornment  is  taken  away,  the 
doctrine  feems  to  fail.  When  a  reverfion, 
therefore,  expectant  on  any  kind  of  preced- 
ing eflate,  once  fubfifls  by  operation  of  law, 
it  may  be  granted  over  by  the  reverlioner. 
.And n  by  a  grant  thereof,  if  any  rent  is  incident 
thereto,  fuch  rent  will  alfo  pafs,  by  the  word 
reverfion  j  but  it  may  be  fevered,  and  exr- 
cepted  out  of  fuch  grant.  So  °  if  the  grant 
<be  of  the  land,  eo  nomine^  the  reverfion  pafTes- 
But  *  yet  a  reveriion,  even  before  the  flatute 
of  frauds,  could  not  be  conveyed  without  deed 
or  fine.  As  the  whole  reverfion  may  be 
granted  away,  fo  it  may  be  fubdivided,  and  a 
particular  eflate  or  eflate s  carved  out  of  it  and 
conveyed  over,  leaving  <an  ulterior  reverfion  in 
the  grantor  j  as  if  a  reverfioner  in  fee  grants 
.his  reverfion  for  years,  to  commence  from  the 


10  St.  4  &  5  A.  c.  1 6.  §  9.— And  it  has  failed  perhaps  ever 
fince  the  ftatute  of  ufes. 

*  I  Inft.  143.  a.  •••  So  e  con<verfo,  by  a  devife  of  ground- 
rents,  the  reverfion,  which  was  but  a  term  of  years,  pafiejL 
(iBro.76.) 

0  10  Co.  107.  a.    Plow.  433.     Vau.  83. 

P  3  Cro.  143.— — —Tho  the  reverfioner  had  the  prefent  free- 
hold, there  being  only  a  fubfifting  term  for  years,  fuch  reverfion 
could  only  be  paffed  by  fine,  or  grant,  and  attornment,  and  not  bjr 
livery  of  feifm.  (Lit.  §  567.)  But  if  the  reverfion  itfelf  were  for 
years  it  might  have  been  conveyed  without  deed.  (Perk.  §  61.) 
And  the  devife  of  a  reverfion  was  always  good  without  aftorn- 
ment.  (Perk. §562.) 

5  expiration 
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expiration  of  a  fubfifting  leafe q.  Laftly,  the 
term,  reverfion,  is  applicable  to  chattels  real^ 
as  well  as  eftates  of  inheritance.  As  r  if  a 
termor,  having  fifty  years  to  come  in  his  leafei 
grants  the  fame  for  twenty  years,  this  leaves 
the  undifpofed  refidue  of  the  term  in  him, 
which  is  called  a  reverfion,  and  may  be  the 
fubje&of  a  new  grant. 

•  L^ft  li  •**•; 

II.  The  other  fort  of  •  v^o/'eftates  in  .ex«- 

pedtancy  .are  fuch  remainders  as  the ,  law 
allows  to  veft  in  point  of  intereft,  tho  the 
poiTeffion  and  enjoyment  of  the  land  is  at  a  dif- 
fance.  A '  remainder  is  a  remnant  of  an  eilate 
in  lands  and  tenements,  depending  on  a  parti- 
cular prior  efkte,  and  created  with  it,  by  the  ad: 
of  the  parties.  It  may  be  the  whole  remnant* 
as  if  a  leafe  for  years  be  made  to  A.  remainder 
to  B.  and. his  heirs,  all  that  remains  of  the  fee 
fimple  beyond  A.'s  term  is  comprehended  in 
this  remainder.  A  remainder  may  alfo  be 
only  one  of  the  remaining  parts ;  that  is,  there 
may  be  a  reverfion  beyond  it,  or  there  may  be 

-    ;  v^_»  4  W*  f  Jfl 

^  Where  a  man,  reciting  what  he  took  to  be  a  fubfifting 
leafe,  and  that  he  was  feifed  of  the  reverfion,  made  a  new  de- 
jnife  for  years  from  the  expiration  of  the  former,  it  was  deter- 
mined to  be  void  :  (W.  Jon.  354,  5.)  becaufe,  I  fuppofe,  there 
was  no  certainty  as  to  its  commencement. 

*  3  Lev.  154,5.  '  '«  i  Inft.  49.  a.  143.  a. 

divers 
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divers  remainders;  as  if  the  grant  be  to  A. 
for  years,  remainder  to  B.  for  life,  leaving  the 
reverfion  in  fee  in  the  grantor ;  or  if,  fecond- 
ly,  the  conveyance  be  to  A.  for  years,  re- 
mainder to  B.  for  life,  remainder  to  C.  for 
life,  remainder  to  D.  in  tail,  remainder  to  E. 
in  fee.  Thefe  are  put  for  examples.  And 
remainders  of  any  kind  in  lands  might,  at 
common  law,  as  it  ftood  before  the  ftatute  of 
frauds,  have  been  created  without  deed  j  but 
they  could  not,  after  their  creation,  be  fo 
Conveyed  from  hand  to  hand.  For  if  there 
were  a  demife  for  life  or  years,  or  a  gift 
in  tail,  with  remainder  over  in  fee,  and  li- 
very of  feifin  were  made  accordingly,  then, 
fays  Littleton ",  is  the  freehold,  together  with 
the  fee,  to  them  in  the  remainder,  according 
to  the  fcrm  of  the  grant.  The  immediate  free- 
hold indeed  in  thefe  inftances  pafles  to  the  firft 
taker,  except  in  the  cafe  of  theleflee  for  years. 
Like  wife  at  this  day  (now  that  a  written  deed 
is  neceflary)  livery  of  feifm  may  be  made  to  a 
lefiee  for  years,  in  order  to  eflrb&uate  a  free- 
hold remainder  over,  that  it  may  immediately 
veft,  and  mny  not  be  liable  to  an  .objection 
which  would  render  it'void,  as  to  conveyances 

•  Lit.  §  60.  215.     i  Init.  143.  a;     *f 

at 
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at  common  law,  na'mely,  that  of  being  a  free- 
hold to  commence  infuturo. 

It  has  been  formerly  advanced,  that  if  a 
thing  granted  was  not  in  ej/e  before  the  grant, 
the  remainder  mould  be  void.  As  x  if  one 
granted  a  rent  de  novo  out  of  his  land,  the  re- 
mainder in  fee,  this  was  looked  upon  as  a  void 
remainder.  The  reafons  affigned  were  that  there 
could  not  be  a  remainder  in  a  thing  that  did  not 
previoufly  exift ;  and  that  there  could  not  be  a 
remainder  where  there  could  be  no  reverfion. 
But  y  the  doubt  is  very  reafonably  and  effec- 
tually over- ruled  by  the  opinion  of  many 
learned  judges.  For  at  the  time  that  a  rent 
is  created,  it  may  be  divided  into  parts,  and  a 
prior  intereft  given  to  one,  and  the  remainder 
to  another. 

But  there  muft  be  a  particular  prior  eftate 
to  fupport  even  a  vefted  remainder.  Which 
2  precedent  eftate  muft  be  formed  at  the  fame 


«  Plow.  35. 

y  Mo.  30,  i.     i  Sid.  285.    2  Lut.  1225.    6  Mod.  112. 

Sal.  577.    ' 

z  flow.  25. 

Vol.  II,  N  time 
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time  with  the  remainder.  Therefore,  if  a  re- 
verfioner  in  fee  confirm  the  eftate  of  aleflee  for 
years,  and  limit  the  remainder,  it  is  void; 
becaufe  the  term  was  antecedent  to  the  re- 
mainder, and  not  created  with  it  by  the  fame 
inftrument  at  the  fame  time.  So  a  if  the  heir 
endow  his  mother,  that  is,  put  her  in  pof- 
feffion  of  what  (he  claims  for  her  dower,  and 
grant  the  remainder  over,  this  remainder  is 
alfo  void;  becaufe  the  eftate  in  dower  has 
relation,  as  to  its  commencement,  or  the 
perfection  of  the  rightful  title  to  it,  back  to 
the  death  of  the  hufband.  So  b  if  a  rever- 
fioner  confirm  the  eftate  of  tenant  for  life,  the 
remainder  over,  fuch  remainder  is  void  :  for 
no  change  is  made  in  the  particular  eftate. 
But  if  the  particular  eftate  exifting  be  by 
confirmation  inlarged,  as  if  a  re verfioner  con- 
firm the  eftate  of  tenant  pur  auter  vie  for  the 
tenant's  own  life,  or  c  confirm  the  eftate  of 
tenant  for  life  in  tail,  the  remainder  over,  fuch 
remainder  is  good. 


*  Plow.  25. 

k  Dr.  &  Stud.  dial.  II.  c.  20. — —It  is  remark-ftbfc,  that 
this  paflags  of  the  excellent  author  is  cited  fo  early  as  by 
C.  J.  Brooke  abr.  t.  done  &  remainder,  pi.  45. 

•  3  R.  A.  415. 

When 
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When  it  is  declared,  that  there  mud  be  a 
parric&M  eUate  to  precede  a  remainder,  it  is 
implied,  that  fuch  precedent  eftate  muft  be 
valid  in  its  creation.  For  example d,  if  the 
grantee  of  a  rent-charge  granted  it  over  for 
years  to  the  tenant  of  the  land  out  of  which 
it  iflued,  the  remainder  to  another,  the  re- 
mainder, as  fuch,  is  faid  to  be  void,  becaufe 
the  eftate  in  the  rent  is  fufpended  and  ineffec- 
tual at  its  commencement.  For  fuch  grant 
fuppofes  the  tenant  of  the  land  to  pay  rent  to 
himfelf. 

It  is  alfo  a  rule',  that  a  remainder  over 
muft  be  capable  of  vefting  in  pofTeffion,  as 
foon  as  the  particular  eftate,  which  precedes 
and  fupports  it,  is  determined.  Therefore,  if 
a  man  makes  a  leafe  for  life,  and  appoints, 
that  the  fecond  day  after  the  death  of  tenant 


*  2  R.  A.  415.  •  But  if  the  rent,  after  its  commencement, 
be  fufpended,  the  remainder,  at  leaft'  if  veiled,  may  be  good. 
(i  Fearne  452.  4th  ed.)  And  according  to  I  Inft.  298.  a,  the  re- 
mainder may  be  good,  tho  the  fufpenfion  is  inftantaneous ;  which 
is  the  more  reafonable,  "  ut  res  magis  valeat  quam  perent :"  and 
fo  it  feems  would  be  the  conftruclion  of  a  dewfe.  ( j  R.  A.  415.) 
Thus  a  devife  to  A.  for  life,  where  there  is  no  fuch  perfon,  the 
remainder  to  B.  in  fee,  B.  fhall  have  the  land,  tho  there  is  no 
precedent  eftate.  (Plow.  414.) 

«  Plow.  25. 

N  2  for 
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for  life,  (in (lead  of  the  remainder's  immedi- 
ately taking  place)  the  land  mall  remain  over 
to  another  grantee,  fuch  remainder  is  diiul- 
lovved  by  the  law,  and  void. 

In  conveyances  at  common  law,  the  re- 
mainders wholly  depend  on  the  livery  of 
feifin  made  to  the  firft  leflee  or  feoffee.  If 
that  livery  of  feifin  be  defeated  by  entry 
for  condition  broken,  the  remainders  fail  of 
courfe.  Therefore  in  conveyances  at  com- 
mon law  every  remainder  muft  be  fo  limited 
as  to  wait  the  regular  determination  of  the 
particular  eftate,  and  not  to  take  place  in 
abridgment  of  fuch  prior  intereft.  Accord- 
ingly it  feems  an  f  eftate  granted  during  wi- 
dowhood, remainder  over,  may  be  good  as  a, 
remainder  at  common  law,  and  as  of  the  vefted 
kind :  for  the  prior  eftate  determines  by  the 
nature  of  the  limitation,  and  the  remainder 
has  efFecl:  indefeafibly  oh  the  death  or  mar- 
riage of  the  firft  taker.  In  *  devifes,  on 
the  other  hand,  a  condition  may  be  annexed 
to  a  preceding  eftate,  on  the  breach  or  per- 
formance whereof  (as  the  cafe  may  be)  fuch 
eftate  fhall  expire,  (independently  of  its  re* 

*  i  Fearne  393.  (4th  ed.)  *  Ibid.  409. 

gular 
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gular  duration  before  exprefled)  and  give 
place  to  a  fubfequent  limitation.  The  like 
h  efficacy  is  attributable  to  conveyances  to  itfes. 
Still  in  devifes  of  this  kind,  conditions  *  in 
reftraint  of  a  fecond  marriage,  have  under- 
gone much  verbal  crjticifm  and  nice  diftinc- 


It  muft  be  remembered,  that  remainders 
may  be  vetted,  altho  their  taking  place,  in 
refpecl:  to  actual  enjoyment  of  the  land,  is 
far  from  being  abfolutely  certain.  Thus  it 
was  admitted  in  a  cafe  k  much  quoted,  that 
where  the  precedent  eftates  are  for  life  or  m 
tail,  a  fubfequent  remainder  may  veil ;  altho 
the  uncertainty  of  its  ever  taking  place  in 
poffeffion,  as  to  the  latter  inflance,  is  appa- 
rent. Indeed  after  !  a  contingent  fee  is  li- 
mited, no  fubfequent  limitation  can  veft, 
n  a  remainder,  limited  after  an  eflate  tail, 


h  i  Fearne  412.  (4th  ed.) 

1  Ibid.  363,  4,  5.  T.  Ray.  428 ;  where  it  is  faid  no  parti- 
cular form  of  words  is  requifite  to  create  an  eftate  during  wi- 
dowhood, as  is  neceflary  in  the  inftances  of  exchange,  warranty, 
frankmarriage,  and  frankalmoign. 

k  Lord  Raym.  209.  Lit.  rep.  347.  3  Burn.  &  Eaft 
488,  9.  n. 

*  Lord  Raym,  208,  m  Hob,  30,  i. 

N  3  becomes 
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becomes  immediately  on  its  creation,  a  veiled 
interefl.  As, "  where  a  reverfioner  in  fee  devifed 
to  his  fons  fucceffively  in  tail,  and  if  they  died 
without  iflue  male,  to  his  youngefl  fon  in  fee, 
it  was  determined  to  be  a  veiled  remainder. 
Where  °  alfo  a  limilar  limitation  was  to  A. 
for  life,  and  to  his  firfl,  fecond,  third,  and 
fourth  fon  in  tail,  and  if  his  fourth  fon  died 
without  iflue,  then  over,  it  was  holden,  that 
this  remainder  was  effectual,  tho  the  firfl  taker 
never  had  more  than  one  fon,  for  it  was  not 
a  condition  precedent,  nor  required  a  literal 
completion.  It p  feems  alfo,  that  a  devife  to 
A.  for  life,  and  if  he  q  attempt  to  alien,  then 
to  B,  is  a  vefled  remainder  in  B ;  and  that 
the  latter  may  take  advantage  of  the  infringe- 
ment of  the  reflraint.  And  it  muil  be  noted, 


*  Sa1.  232,  3.     Lord  Raym.  523  &c. In  this  cafe,  which 

was  finally  adjudged  in  parliament,  the  diversity  between  a  re- 
verfion  and  a  remainder,  as  to  devifes^incffe&ual  to  a  firft  taker, 
and  the  cffeft  of  the  recovery  to  revive  the  will,  are  extremely 
nice  points  of  learning. 

•  Mo.  486.  P  Mo.  487. 

i_  A  reltriftion  of  this  kind,  annexed  to  a  tenancy  in  tail,  is  re- 
pugnant and  void,  as  creative  of  a  perpetuity,  and  the  donee  ha,3 
an  eftate  tail,  freed  from  the  reflraint :  (z  Cro.  698.)  but  ftill 
the  remainders,  tho  fubjed  to  his  power  of  defeafance  by  fuffer- 
ing  a  recovery,  are  of  the  veiled  kind. 

$  that 
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that '  if  a  tenant  for  life  commits  a  forfeiture 
by  attempting  to  grant  a  larger  interefl  than 
by  law  he  is  impowered  to  convey,  (ufing  a 
fufficiently  operative  conveyance  for  that  pur- 
pofe)  it  may  be  taken  advantage  of  by  the 
next  remainderman  for  life,  in  like  manner  as 

*/  & 

if  fuch  next  remainder  had  been  an  eflate  of 
inheritance. 

Laftly,  a  remainder  has  been  adjudged 
veiled  from  the  very  great  *  improbability  of 
an  event,  (as  the  continuance  of  a  life  in 
being  for  eighty  years  to  come)  which,  if 
the  chance  of  it  had  been  lefs  remote  or  un- 
likely, would  have  rendered  it  contingent. 
Such  cafes  may  be  thought  liable  to  another 
objection,  namely,  that  of  being  a  freehold 
commencing  in  futuro.  But  this  is  anfwered 
by  confidering,  that,  fuppofing  the  remainder 
veiled,  a  prefent  freehold  paffes  to  fuch  re- 
mainderman. 

I  have  cited  the  more  inftances  of  veiled 
remainders,  becaufe  it   feems  eafier  to  con- 

r  Lit.  §  416.    i  Inft.  252.  a. 
•Hut.  118,9.    Pol- 67. 

N  4  ceive 
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K  grit   PC   Hr- 

celvc  an  idea  of  them  from  examples,  than 

from  the  moft  ftudicd,  ^nu  perKaps  from  the" 

1         l 

mod  accurate,  definition  ;  (which  mi^ht  be 
difficult  to  be  applied  to  the  great  diVerfity  of 
cafes)  and  becaufe  thefe  topics  feem  natu- 
rally to  precede  the  difcuffion  of  remainders 

'«*$>    i  r 

of  the  contingent  fort. 
io  ° 

I 

w       S  •  I  1 

It  feems  in  general  a  good  criterion,  that 
where  there  can  be  no:reverfion,  there  cwn  be 
no  remainder.  But  it  is  not  equally  clear  e 
converfo,  that  where  there  can  be  no  remain- 
der, there  can  be  no  reverfion.  Thus  the 
Statute  *  of  quia  emptores,  which  extends  only 
to  alienations  in  fee,  having  enacted,  that  up- 
on fuch  fcoffments,  the  alienee  mall  hold  of 
the  next  fuperior  lord,  of  whom  the  feofFor 
held,  and  not  of  "  fuch  feoffor,  it  follows, 
that  no  badge  of  fuperibrity  can  in  this  cafe 
be  referved,  no  feignory,  no  efcheat.  no  rever- 
Jion.  In  like  manner,  after  the  tee  fimple  is 
parted  with,  no  remainder  can  be  limited. 
But  where  there  is  only  a  gift  in  tail,  the 
donee,  in  contemplation  of  law,  holds  of  the 

<  18  E.  i.  ft.  i.c.i. 

u  As  before  the  fl^tute.     2  Inft.  501. 

donor  5 
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donor ;  and  as  the  donor  may  retain  the  rer- 
verfion  in  himfelf,  fo  he  may,  at  the  time  of 
the  gift  in  tail,  difpofe  of  it  as  a  remainder: 
tho  indeed,  a  remainder  after  an  eftate  tail  is 
of  little  account  in  law,  as  it  may  be  docked 
t>y  a  common  recovery,  whether  veiled  or 
not  j  for,  as  we  have  before  feen,  a  preceding 
eftate  tail  is  no  impediment  to  the  vetting  of 
a  remainder.  On  the  other  hand,  according 
to  fome  authorities,  there  may  be  a  reverfion- 
•ary  intereft,  -  and  yet  no  remainder  can  be 
limited.  Thus  x  if  A.  grant  land  to  B.  during 
the  time  that  fuch  an  oak  mall  grow,  here,  it 
is  faid,  there  is  a  poffibility  of  reverter,  and 
yet  there  can  be  no  remainder.  Likewife  if 
lands  be  given  to  A.  and  his  heirs,  fo  long  as 
B.  has  heirs  of  his  body,  the  remainder  over, 
this  remainder,  according  to  lir  Edward 
Coke y,  is  void.  His  opinion  indeed  has  been 
questioned  z  on  this  very  ground,  it  being  ar- 
gued, that  when  fuch  bafe  fee  determines  for 
want  of  iflue  of  B,  the  lands  return  to  \  the 
grantor  and  his  heirs,  and  if  there  may  be  a 
reverfion,  it  is  .inferred,  there  may  be  a  re- 
mainder. But  this  is  not  a  juft  conclufion ; 
for a,  on  the  contrary,  it  is  the  received  doc- 

«  Lord  Raym.  326.  *  i  Inft.  18.  a. 

*  Vau.  269.  a  i  Eq.  ca.  abr.  186. 

trine, 
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trine,  that  where  a  fee  iimple  is  limited,  tho 
bafe  and  dc  terminable,  no  fubfequent  limita- 
tion can  be  good  as  a  remainder,  tho  it  may 
be  effectual  as  an  executory  devife,  as  we  mall 
fee  hereafter;  and  indeed  to  ufe  the  term 
"  remainder,"  on  this  occafion,  is  an  inac- 
curacy in  language.  It  is  alfo  generally  true, 
that  a b  contingent  fee  being  limited,  no  fub- 
fequent limitation  can  be  vejfed*  But  a'deter- 
minable  fee,  to  trujlees  merely,  for  fpecial  pur- 
pofes,  will  not  vitiate  a  fubfequent  limitation, 
nor  even  prevent  it  from  becoming  veiled. 

For  moft  purpofes  the  particular  prior  in- 

tereft  and  the  remainder  are  connected  and 

linked  together  and  form  but  one  eftate :  as 

if  a  freehold  remainder  be  limited  after  a  life 

.eilate  to  A,   the  remainderman,    upon  A.'s 

"  death,  is   reputed    by  the  law,   immediately 

feifed  of  the  freehold,  as  if  he  had  inherited 

by  defcent. 

;> 
The  principal  qualities,  by  which  a  vefted 

is  diftinguifhed  from  a  contingent  remainder, 
are,  firft,  that  the  former  is  not  liable  to  be 
defeated  by  the  tenant  for  life's  fuffering  a 

b  Lord  Raym.  208. 

*  3  Atk.  780.      Ambl.  207.      S.'  C.  clearer  cxpreffcd. 
i  F«arjie  342,  3.  (4th  ed.) 

common 
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common  recovery,  or  by  various  other  means, 
which  may  annihilate  a  contingent  remainder. 
This  is  the  important  difference ;  fecondly, 
a  contingent  remainder  is  not  transferable  at 
law,  but  by  fine  or  recovery.  A  remainder,  con- 
tingent in  its  creation,  may  become  afterwards 
veiled,  and  intitled  to  the  privileges  of  fuch 
durable  and  grantable  intereil.  A  third  d  dif- 
tinction  of  great  importance  was  heretofore 
underflood  to  prevail  between  remainders 
veiled  and  contingent,  viz.  that  the  latter,  if 
freehold  intereils  or  of  inheritance,  were  not 
devifable  :  but  the  contrary  doctrine  is  now 
eilablimed.  And  it  may  here  be  curforily 
remarked,  that  e  if  a  remainderman  in  fee 
exert  his  power  of  devifing,  and  ufe  the  ex- 
prerlion  fc  all  his  remainder,"  his  whole  inhe- 
ritance will  pafs. 

'  <>    Vd  =o?Jr 

There  is  another  conii deration,  refpecling 
this  fubject,  neceflary  to  be  attended  to,  name- 
ly, that  words,  which  may  feem  to  create  a 
remainder,  {hall  yet  be  conflruedi,  on  princi- 
ples of  law,  to  veil  an  eilate  in  prefent  pof- 
feffion.  As f  if  lands  be  given  to  A.  for  life, 
with  remainder  to  his  heirs  male,  this  ihall 

d  Fearne  289.  439.  (3ded.)  &  I  Fearne  537— 546.  (4th  ed.) 
*  Lord  Raym.  187.  f  2  R.  A.  417.  " 

JD9  off?  !^  tsf  f  3nt 

be 
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be  a  fee  fimple  executed:  and  fa  in  like  cafes. 
But  g  if  a  gift  be  made  to  a  woman,  and  the 
heirs  of  the  body  of  her  bit/band,  (who  is 
dead)  of  her  body  begotten,  me  and  the 
iflue  are  jointenants  for  life,  with  remainder 
to  the  ifTue  in  tail.  Alfo h  if  a  gift  in  tail  be 
made  to  one,  upon  condition,  that  if  he  do 
fuch  an  a6t,  then  the  lands  mall  remain  to 
his  right  heirs,  the  word  "  then  "  is  not  to 
be  conftrued  fo  as  to  avoid  the  eftate  tail,  and 
execute  the  fee  fimple  in  poffeflion  imme- 
diately on  performance  of  the  adt,  but,  upon 
fuch  performance,  the  remainder  in  fee  fhall 
veft,  not  to  be  executed  in  pofTeffion,  till  the 
expiration  or  deftrudtion  of  the  eftate  tail. 
He  continues  therefore  tenant  in  tail,  with 
rernainder  to  himfelf  in  fee. 


. 
I  mall  mention  under  this  diftindion  taken 

between  remainders  and  eftates'  executed  in 
poffeffion,  one  other !  cafe,  which  feems  fin- 
gularly  remarkable.  If  an  eftate  is  conveyed 
to  hufband  and  wife  for  their  lives,  remainder 
to  their  firft  fon  in  tail,  remainder  to  the  huf- 

*  2  R.  A.  416.  h  Plow.  32. 

'•  ii  Co.  80.  a.     i  Inft.  28.  a.    2  Saund.  383. 

band 
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band  and  wife,  and  the  heirs  of  their  two 
bodies,  and,  at  the  time  of  fuch  conveyance, 
they  have  no  iflue  male,,  this  is  an  eftate  in 

fpecial  tail  executed  in  them.     But  if  after- 

*i 

wards  a  fon  is  born,  then  they  become  tenants 
for  life,  remainder  to  the  fon  in  tail,  remainder 
over  to  them  in  tail,  their  eftates  being  divided, 
and  expanding,  as  it  were,  by  operation  of 
law.  Yet  if  the  farther  intereft  or  eftate 
comes  by  a  feparate  conveyance,  it  mail  not, 
in  fuch  cafe,  be  executed  as  uniting  with  the 
former  eftate.  As  k  if  a  man  be  tenant  for 
life  by  virtue  of  any  deed,  and  the  reverfioner 
devifes  the  land  to  the  heirs  of  the  body  of 
fuch  tenant  of  the  freehold,  this,  being  by  a 
feveral  inftrument,  does  not  unite  with  the 
tenancy  for  life,  fo  as  to  execute  an  eftate  tail  in 
polTelfion.  It  feems  therefore,  he  muft  remain 
tenant  for  life,  and  the  heirs  of  his  body 
would  take  an  eftate  tail,  as  pur  chafers,  under 
this  executory  devife,  and  not  by  defcent. 

Jt  is  a  rule !,  that  the  intereft,  to  be  limited 
as  a  remainder,  muft  paf$  out  of  him  who 
creates  it,  at  the  time  of  conveying  the  par- 
ticular precedent  eftate.  This  is  very  obvi-* 

< 

*  Skin.  559.    Dougl.  487.  508.  l  Plow.  2$, 

I  oufly 
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oufly  the  cafe  with  veiled  remainders.  But 
it  is  added  m,  that  if  a  leafe  is  made  for  life, 
remainder  to  the  right  heirs  of  J.  S.  who  is 
then  living,  this  remainder  pafTes  out  of  the 
grantor  prefently,  tho  it  does  not  veil  prefently, 
being,  in  its  creation,  plainly  a  remainder  of  the 
contingent  kind.  Here  then  this  remainder 
paffing  out  of  the  grantor,  and  there  being  no 
perfon  in  effe,  to  whom  it  can  pafs,  it  is  in  legal 
expreffion  faid  to  be  in  abeyance.  But  the 
freehold  is  not  in  abeyance,  being  veiled  in  the 
tenant  for  life.  For  fome  perfon,  in  certain, 
muil,  by  law,  be  tenant  of  the  freehold  of  all 
lands,  tho  the  inheritance  therein  may  be  in 
abeyance  or  fufpence. 

Betides  the  rules,  which  I  have  already  no- 
ticed, it  is  alfo  laid  down  n,  that  to  effe&uatc 
a  remainder,  the  particular  eilate  muil  con- 
tinue until  the  time  that  the  remainder  veils. 
But  this  principle  alfo  plainly  relates  to  fuch 
remainders  as  are  contingent  at  the  time  of 
their  creation  -y  and  thefe  confiderations  lead  us 
to  the  fubjeft  of  the  enfuing  lefture. 

• 

m  Plow.  25;  B  Ibid. 
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'^ftsej  labrnLfftST  <ju{j 

Of  contingent  remainders. 


TH  E  prefent  part  of  this  courfe  of  lec- 
tures is  undoubtedly  clouded  with  ine- 
vitable obfcurity.  I  fear  I  may  have  rendered 
its  difficulties  more  preffing,  (which  ought 
however  only  to  animate  the  attention  of  the 
iludent)  by  a  defire  of  crowding  as  much  legal 
knowledge  as  I  could  into  a  narrow  compafs, 
fo  as  to  leave  room  for  other  topics  of  my 
general  plan,  and  in  fome  meafure  to  complete 
a  fyftematical  defign.  However  the  attempt, 
that  was  made  in  the  laft  lecture,  to  explain 
the  nature  of  eilates  in  remainder,  may  lead 
to  an  calier  underilanding  of  the  doctrine 
concerning  fuch  remainders  as  at  the  time  of 
their  creation  are  in  contingency. 

A a  contingent  remainder  is    a  remainder 
limited  to  a  perfon  not  at  nrfr,  particularly  afr 

certained> 

-»  3  Co.  20,  a.        On  this  whole  fubjeft  of  eftates'  in  ex- 

pe&ancy 
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certained,  or  to  depend  on  an  event  which 
may  not  happen  at  all,  or  not  till  after  the 
determination  of  the  preceding  eflate. 

It  is  the  uncertainty  whether  a  remainder 
will  ever  ve/i,  which  denominates  it  contin- 
gent, and  not  the  uncertainty  whether  it  will 
ever  take  effect  in  pofleffion.  For  it  may  not 
only  be  doubtful,  but  even  improbable,  that 
fome  remaindermen  will  ever  come  into  pof- 
feffion,  and  yet  the  law  adjudges  them  to  have 
a  vefled  interefl.  Thus  if b  an  eflate  be  limited 
to  A.  for  life,  remainder  to  B;  and  the  heirs 
of  his  body,  this  is  confeiTedly  a  vefled  re- 
mainder, and  yet  it  is  uncertain  whether  B. 
may  not  die  without  heirs  of  his  body  before 
the  death  of  A.  and  confequently  the  remain- 
der may  never  take  effect  in  poffeffion.  And 
farther,  a  more  remarkable  cafe  is,  where  a 
leafe  is  made  to  A.  for  life,  remainder  to  B. 
during  the  life  of  A-y  now  here  by  poffibi- 
lity  the  eflate  of  A.  may  ceafe,  before  his  na- 
tural death,  two  ways,  namely  by  furrender  or 
forfeiture;  which  determination  of  his  inte- 


pe&ancy  I  have  pleafure  in  avowing  how  much  affi  fiance  I  de- 
rived from  Mr.  Fearne's  elaborate  compilations  and  judicious 
remarks. 

»  3  Atk.  138. 

reft 
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reft  will  intitle  B.  to  enter  and  hold  during 
the  life  of  A.  The  chance  indeed  of  this  re- 
mainder's ever  taking  effect  in  pofleflion  -is 
even  improbable  j  yet c  the  law  •confiders  it* 
hot  as  a  mere  right  of  entry  when  the  title 
hath  accrued,  nor  as  a  contingent  intereft  be* 
fore  that  time,  but  as  a  veiled  eftate.  This  is 
the  more  deferving  of  attention,  becaufe  it  is 
that  kind  of  eftate  which  triiftees  have  to 
fupport  contingent  ufes  and  remainders,  ac- 
cording to  the  ordinary  courfe  of  marriage 
and  other  fettlementSi  Thus  alfo,  as  was 
intimated  in  the  laft  lefture,  a  remainder  to  a 
person  in  ejfc,  or  already  born,  tho  limited 
after  the  determination  of  an  eftate  tail,  may 
in  law  be  vefted ;  and  yet  the  tenant  in  tail 
may  dock  it  by  fuffering  a  recovery,  or  there 
may  never  be  wanting  ifTue  in  tail  to  take  ac- 
cording to  the  form  of  the  gift ;  for d  the  eftate 
tail,  in  the  notion  of  law,  may  endure  for 
ever  -,  in  either  of  which  cafes,  this  remainder, 
tho  legally  vefted  iti  refpe<fl  to  intereft,  would 
be  fruftrated  from  coming  into  pofleflion. 

Having  thus  premifed  and  illuftrated  this 
point,  that  the  uncertainty  of  taking  effect  in 

*  18  Vin,  abr.  415,  *  i  Wms.  366. 

VOL.  II?  O  .    pofleflion 
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pofleffion  by  no  means  precludes  a  remainder 
from  being  vefted,  I  proceed  to  defcribe  the 
feveral  forts  of  contingent  remainders. 


Remainders,  according  to  the  description 
above  given,  may  be  contingent,  i.  by*reafon 
of  the  uncertainty  of  the  perfons,  who  are  to 
take  them,  or  2.  from  the  doubtfulnefs  of  the 
events,  on  which  the  veiling  of  them  de- 
pends. 


I.  The  perfon  may  be  uncertain,  as  being 
yet  unborn,  or  not  yet  diftinguimed  by  the 
necefTary  qualification.  Thus  a  remainder  to 
the  eldeft  fon  of  A.  who  has  no  fon  born,  or 
to  the  right  heirs  of  J.  S.  who  is  living,  con- 
ftitute  contingent  interefts,  which  may  be 
eventually  effectual,  provided  in  the  former 
cafe  A.  has  a  fon  born,  and  in  the  latter  J.  S. 
dies,  whereby  his  right  heir  is  afcertained,  be- 
fore the  determination  of  the  particular  eftate. 
So  likewife  it  would  be,  if  the  remainder  were 
to  fuch  wife  as  J.  D.  mall  marry,  and  he  en- 
ters into  wedlock  before  the  particular  eftate  is 
determined. 

For 
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For  before  I  mention  other  forts  of  con- 
tingent remainders,  in  which  the  uncertainty 
is  referred  to  a  future  event,  and  not  to  the 
perfon  who  is  to  take,  I  mall  lay  down  an  in- 
variable rule,  that  as  all  remainders  muft  be 
capable  of  veiling  in  pofTeffion  as  foon  as  the 
particular  eftate  is  determined,  fo  contingent 
remainders  muft  veft  in  intereft  before,  or  both 
in  intereft  and  the  right  of  pofTeffion  as  foon 
as  fuch  particular  eftate  is  determined.  A 
right  of  entry  merely  is  fuch  an  intereft,  fuch 
a  particular  eftate,  as  will  anfwer  the  purpofe 
bf  preceding  and  fupporting  a  contingent  re- 
mainder, but  then  it  muft  be  abfolutely  prce* 
exiftent  to  the  contingency's  taking  place. 
Thus e  where  a  hufband  and  wife  were  feifed 
for  their  lives,  with f  remainder  to  the  heirs  of 
the  furvivor,  and  the  hulband  made  a  feoff- 
ment,  which  devefted  the  particular  eftate,  and 
died,  here  a  right  of  entry  might  be  faid  to 
accrue  to  the  wife  eo  injiante,  that  the  re- 
mainder was  to  veft  and  come  into  pofTeffion, 
but  this  was  holden  inefficient  to  fatisfy  the 
nicety  and  ftri&nefs  required,  for  the  right 

^  3  Cro.  102,  3.     Lord  Raym.  316.     Freem.  508. 
f  Which  was  contingent,  becaufe  non  ccmftat,  who  will  be  the 
furviver. 

Oz  of 
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of  entry,  not  being  prior  to  the  contingency, 
could  not  be  faid  to  fupport  the  remainder  in 
its  contingent  ftate.  But  it  appears  not  to  be 
neceflary,  that  the  particular  eftate  fhould  re- 
main in  the  feifin  of  the  original  tenant  there- 
of, at  the  time  when  a  contingent  remainder 
vefts.  For  B  if  the  particular  tenant  ba  dif- 
feifed,  yet  if  he  retain  a  right  of  entry,  this 
will  iupport  a  contingent  remainder.  But  this 
right  of  entry  muft,  I  apprehend,  have  con- 
tinually accompanied,  and  be  the  refult  of, 
the  particular  tenant's  firft  eftate,  which  muft 
cither  never  have  funk  into  a  mere  right  of  ac- 
tion, or  elfe  it  muft  be  actually  reftored.  For  a 
new  title  of  entry  will  not  have  the  fame  effect. 
If h  therefore  tenant  for  life,  with  a  contingent 
remainder,  make  a  feoffment  on  condition, 
and  afterwards  enter  for  breach  thereof,  the 
contingent  remainder  is  deftroyed,  if  the  con- 
tingency happened  before  the  condition  bro- 
ken -,  fo  alfo *  if  the  contingency  happen  be- 
fore the  entry,  altho  it  be  after  the  condition 

^  \  2  Mod.  174.  Lord  Raym.  3 16.— — It  is  the  fame,  if  the 
particular  tenant  grant  over  his  eftate.  Skin.  559. 

h  Com.  46. 

*  This  refinement,  as  to  a  new  title  of  entry,  appears  not  ex- 
plicitly ftated  even  by  Mr.  Fearne ;  I  fhould  therefore  doubt  its 
authenticity,  if  I  could  find  any  other  way  of  reconciling  the 
bopks. 

is 
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is  broken;  for  a  title  of  entry,  thus  accruing 
de  novo,  and  not  being  a  mere  continuance  of 
the  original  intereft,  is  not  fufficient  to  fup- 
port  a  contingent  remainder,  any  more  than  a 
future  right.  But  k  if  he  actually  enter,  and 
be  thus  rejlored  to  his  former  eftate,  before  the 
contingency  happens,  the  remainder  may  veil. 
And  in  this  manner  I  interpret  what  is  laid 
down  by  lord  chief  juftice  Hale f,  that  if  the 
contingent  remainder  does  not  take  effed:  im- 
mediately on  the  Jirft  determination  of  the 
particular  eftate,  it  mail  hot  afterwards  veft, 
tho  the  particular  eftate  is  revived ;  that  is 
to  fay,  provided  the  contingency  hath  hap- 
pened in  the  interim.  In  that  cafe  a  femq 
covert  was  tenant  for  life,  with  remainder  to 
her  firft  fon,  and  before  the  birth  of  any  fon, 
the  reverfion  in  fee  was  conveyed  to  the  huf- 
band  and  wife  by  fine,  which  merged  her  te- 
nancy for  life  in  the  inheritance,  and  fo  de- 


fc  This  is  agreeable  to  the  reafoning  and  authorities  cited  In 
I  Fearne  510,  i,  2.  (4th  ed.)  inoppofition  104  Bac.  abr.  315.— 
The  reafon  why  fome  have  fuppofed  fuch  reftitution  of  the  tenant 
for  life's  eftate  inefficient  to  fupport  a  contingent  remainder  is, 
becaufe  fuch  eftate  ftill  remains  fubjeft  to  the  entry  of  the  original 
leffor,  for  the  forfeiture  in  making  the  feoffment :  but  it  appears, 
in  other  places,  a  forfeited  eftate  may  fupport  a  contingent  re- 
mainder, (i  Fearne  473,  4.  4th  ed,) 

*  2  Saund.  387. 

O  3  ftroyed 
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ftroyed  the  contingent  remainder,  with  the 
particular  eftate  which  mould  have  fuppprte4 
it.  But m  had  me  furvived  her  hufband,  and 
waived  and  avoided  the  eftate  taken  by  the 
fine,  and  fo  revived  her  tenancy  for  life,  and 
had  then  had  a  pofthumous,  being  her  eldeft 
fon,  it  feems  the  contingent  remainder  niight 
have  vefted  in  him.  Alfo  n  if,  by  the  fame  in- 
Jirument,  A.  be  tenant  for  life,  with  an  inter- 
vening contingent  remainder,  and  a  remain- 
der of  inheritance  over  to  A,  this  will  not 
merge  his  tenancy  for  life,  nor  of  itfelf  de- 
feat the  contingent  remainder,  tho  he  may 
indeed  defeat  it  by  fuffering  a  recovery. 
But  tho  a  right  of  entry  is  fuch  a  particular 
eftate  as  will  fupport  a  contingent  remainder, 
ftill  if  °  the  particular  tenant's  intereft  is  faded 
into  a  mere  right  of  action,  this  will  not  have; 
the  fame  effect, — No  part  of  this  difficult 
fubjecl:  is  perhaps  more  abftrufe,  than  what 
relates  \Q  the  particular  eftate,  necefiary  to 
fupport  a  contingent  remainder.  The  reports 
of  the  cafes  at  large  ought  to  be  ftudied ;  and 
the  corollaries,  which  I  have  felected,  may 


See  i  Fearne  466,  7.  (4th  ed.)  »  z  Saund.  387, 

jj  Mod.  174.    Lord  Raym.  3x6, 

perhap^ 
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perhaps  be  thought  to  exprefs  their  meaning 
and  refult,  fo  far  as  this  imperfect  epitome 
extends.  The  reafon,  however,  why  fuch  a 
right  of  entry  as  I  have  defcribed  is  allowed 
to  fupport  a  contingent  remainder,  I  take  to  be 
a  very  plain  one,  namely,  becaufe  p  he,  that 
has  alright  of  entry,  has  really  an  eftate  in  him, 
tho  not  a  feiiin  in  deed  and  in  fact,  prior  to 
his  entry.  I  muft  add  farther  on  this  head, 
that  in  cafe  of  a  contingent  remainder  of  free- 
hold, (and  fuch  q  only,  not  terms  of  years, 
feem  properly  called  contingent  remainders) 
it  is  requiiite,  that  the  particular  eftate  which 
precedes  and  fupports  it,  mould  alfo  be  a  free- 
hold. This  is  a  very  obvious  refult  of  the 
principle,  that  the  immediate  freehold  cannot 
be  in  abeyance,  or,  that,  when  it  pafTes  out 
of  the  grantor,  there  muft  be  fome  perfon  in 
effe,  in  whom  it  may  veft,  there  muft  be  fome 
freeholder  of  the  land.  The  reafon,  why  the 
Jaw  will  not  allow  the  freehold  to  be,  altho, 
as  we  faw  at  the  end  of  the  laft  lecture,  the 
inheritance  may  be,  in  abeyance,  is  partly 

P  3  Atk.  140.-: — -That  is,  fuch  perfon  has  a  prefent  right  to 
thf  rents  and  profits  :  confequently  he  that  recovers  in  ejeftment, 
may  afterwards  fue  for  the  mefne  profits :  otherwife,  I  appre- 
hend, as  to  the  demandant,  who  recovers^j/w  in  a  real  adtion. 

i  T.  Raym.  151.     i  Fearne429,  430.  4th  ed. 

O  4  founded 
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founded  on  the  doctrine  of  tenures,  and  the 
necefli  ty  of  there  being  a  proper  tenant  to  an- 
fwer  the  feudal  fervices,  and  partly  arifes  from 
a  view  to  fuch  real  actions,  to  be  defcribed 
hereafter,  as  may  happen  to  be  brought  re- 
fpe&ing  the  land,  and  in  which  the  tenant  of 
the  freehold  only  is  capable  of  being-  made 
defendant. 

The  common  law  was  fo  ftrict  in  requiring 
a  contingent  remainder  to  veil  previous  to  or 
at  the  determination  of  the  particular  eflate, 
that  if  a  father  had  been  tenant  for  life,  with 
remainder  to  his  firfl  and  other  fons,  no  after- 
born  iffue  could  have  taken  the  eflate.  But 
this  hardmip  is  remedied  by  the  r  legiflature, 
and  fuch  ilTue  may  now  tajce,  according  to 
the  effect  of  the  remainder,  whether  fons  or 
daughters,  as  if  bom  in  their  father's  life 

time. 

• 

In  the  fequel  of  this  difcourfe,  I  mufl  re- 
,fume    the    confideration    of    the    particular 
eflate,  neceflary  to  fupport  a  contingent  re- 
mainder. 

'St.io&  i\  w.  in.c.  16, 
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In  regard  to  thefe  remainders,  in  which 
the  contingency  refpedts  the  uncertainty  of 
the  perfon,  who  is  to  take,  the  rule  chiefly 
obtains,  that  fuch  contingency  muft  be  paten* 
tia  propinqua,  and  not  a  remote  poflibility. 
Therefore8 a  remainder  to  a  corporation,  which 
does  not  exift,  is  void,  tho  it  be  created  dur-» 
ing  the  continuance  of  the  particular  eftate, 
for  it  was  a  remote  poflibility.  So  *  if  the  re- 
mainder be  to  the  right  heirs  of  J.  S,  and  at 
the  time  of  the  limitation  there  is  no  fuch 
perfon  as  J.  S,  it  is  void  on  the  fame  ground: 
ajid  altho  J.  S.  is  born,  and  dies,  (which  af- 
certains  his  heir)  during  the  continuance  of 
the  particular  eftate,  yet  fuch  heir  wjll  have 
no  title.  Sir  William  Blackftone  obferves u, 
that  here  there  muft  two  contingencies  hap- 
pen. True,  but  we  muft  not  thence  coiU 
elude,  that,  in  all  cafes  depending  on  a  double 
contingency,  the  remainder  is  ineffe&vial.  For 
x  if  there  be  a  leafe  for  life,  and  if  A.  pay 
ten  pounds,  then  the  remainder  to  the  right 

•  2  Co.  51.3.  b.  «  2  Co.  51.  b. 

u  2  Black,  comm.  170.  •••  The  expreflion  of  a  double  con- 
tingency,  naturally  fignifies,  as  I  have  ufed  it,  two  events,  both 
pf  which  muft  occur,  to  intitle  the  claimant,  It  occurs  in  diffe- 
yentfenfes.  (Dougl.  504,  5.  n.) 

??°1.57- 

heirs 
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heirs  of  A,  here,  if  he  pay  the  money,  and 
die,  during  the  continuance  of  the  particu- 
lar eftate,  it  feems,  his  heir  would  be  intitled 
to  the  eftate.  In  this  cafe,  no  eftate  is  limit- 
ed to  A.  the  anceftor,  but  only  to  his  right 
heirs :  his  heir  therefore  muft  be  afcertained 
during  the  continuance  of  the  particular 
eftate. 

The  reafon,  why  a  limitation  to  the  heirs, 
or  heirs  male,  of  J.  S,  who  is  then  alive,  is 
confidered  as  a  contingent  remainder,  from 
the  uncertainty  of  the  perfon,  who  is  to  take, 
depends  on  the  maxim,  nemo  eft  bteres  vivenf/s, 
till  the  death  of  the  anceftor,  it  is  unknown, 
who  will  be  be  his  heir.  It  is  therefore  pro- 
per to  fet  down  two  exceptions,  in  which  fuch 
a  limitation  will  not  be  conftrued  a  contin- 
gent remainder,  one  arifing  from  the  favour- 
able interpretation,  which  is  fometimes  made 
of  devifes  in  order  to  effectuate  the  intention 
of  the  devifor,  the  other  proceeding  on  a  ftricl; 
and  technical  principle  of  law, 

• 

i .  An  inftance  of  the  former  exception  oc- 
curs, where  it  appears  to  be  the  manifeft  in- 
tention of  the  teftator  to  ufe  the  word  heirs  or 

t/ue 
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tfjue  as  a  defcription  and  defignation  of  ft  par- 
ticular perfon,  the  obje&of  his  bounty,  as  rto 
the  heirs  male  of  the  body  of  A.  now  living* 
In  z  another  cafe,  the  meaning  of  the  teftator 
was  lefs  explicit,  but  it  was  collected,  that  lie 
ufed  the  words,  heirs  male  of  the  body  of  hh 
aunt  Elizabeth  Long,  lawfully  begotten,  as  fy- 
nonimous  to  heir  apparent,  becaufe  he  took 
notice  in  his  will  -that  the  aunt  was  living, 
and  what  fons  me  had,  by  giving  them  all  le- 
gacies. In  fupport  of  which  determination, 
it  was  argued,  that  the  word  heir  is  in  our  law 
on  feveral  occafions  applied  to  the  heir  appa- 
rent of  a  living  anceftor :  and  this  cafe  was 
Jinally  decided  in  the  higheft  court  of  judica- 
ture in  this  country,  that  of  the  lords  in  par- 
liament. In  thefe  inftances,  with  a  favour- 
able view  of  effectuating  the  intention  of  the 
teftatorSj  the  courts,  as  it  is  technically  ex- 
prefled,  conftrued  heirs  as  words  of  purchafe, 
and  not  of  limitation,  nor  as  creative  of  a  con- 
tingent remainder, 

f  T.  Ray.  330  &c.  2  Lev.  232,  3.  1  Vent.  334.  T.  Jon. 
99,  ico.  2  Vent.  313.— — This  point  was  clearly  fettled,  as 
the  book  laft  cited  mentions,  on  the  authority  of  a  prior  judg- 
ment on  the  fame  will  in  the  houfe  of  lords,  tho  the  cafe  there  re- 
ported has,  in  another  refpeft,  been  denied  to  be  law.  (Sal.  679.) 

*  i  Wms.  229. 

2.  I  now 
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% 
2.  I  now  proceed  to  the  other  exception,  in 

which  an  eftate  to  the  heirs  or  heirs  of  the 
body  of  a  living  anceflor  does  not  form  a  con- 
tingent remainder,  nor  are  the  expreffions 
conftrued  as  *  words  of  purchafe>  but  of  limi- 
tation. This  proceeds  on  a  flrrdt  and  techni- 
cal principle  of  law,  viz.  b  that  where  an 
eftate  of  freehold  is  legally  vefted  in  the  an- 
ceftor,  and  in  the  fame  conveyance  a  remain- 
der, either  mediately  or  immediately,  is  limit- 
ed to  his  heirs,  or  the  heirs  of  his  body,  fuch 

*  Where  there  is  an  intervening  limitation,  they  are  fo  far 
wor4s  of  purchafe,  as  creative  of  a  new  remainder,  but  attaching 
jp  the  anceftor.  (Dougl.  506.  n.) 

b  i  Co.  104.  a.  This  is  Called  the  rule  in  Shelley's  cafe, 
which  was  adjudged  about  the  middle  of  the  reign  of  queen  Eli- 
zabeth, but  the  doftrine  is  built  on  much  earlier  authorities,  and 
four  cafes  to  that  effedl  in  the  reign  of  Edward  the  third  are  ex- 
prefsly  there  cited  from  the  yearbooks.  (See  Dougl.  506.  n.) 
It  may  not  be  readily  manifeft  to  the  younger  ftudents  of  the  law, 
why  this  rule  mould  be  of  fo  much  importance;  but  it  may  in- 
volve the  abfolute  title  to  the  eftate.  Thus,  if  an  eftate  be  devif- 
ed  to  A.  for  life,  remainder  to  truftees  to  fupport  contingent  re- 
mainders, remainder  to  the  heirs  of  the  body  of  A,  remainders 
over,  a  common  recovery  fuffered  by  A.  may  give  him  the  per- 
feft  ownerfhip  ;  becaufe  the  limitation  to  the  heirs  of  his  body  be- 
ing executed  in  himfelf,  the  intervention  of  the  truftees  to  fupport 
contingent  remainders  is  nugatory,  there  are  no  contingent  re- 
mainders  to  be  fupported.  On  the  other  hand,  if  there  is  no  irtr 
fertion  of  fuch  trultees,  and  a  plain  contingent  remainder  to  the 
firft  and  other  fons  of  A,  having  none  at  the  time,  yet  if  a  fon  is 
born  before  the  particular  eftate  is  defeated,  and  the  contingent 
remainder  thereby  becomes  vefted,  the  recovery  will  not  a/ter- 
waids  deveft  it.  (i  Durn.  &  Eaft  738  &c.) 

2,  limitation 
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limitation  is  executed  in  the  anceftor,  taking 
the  freehold,  and  is  not  a  contingent  remain- 
der, nor  in  abeyance  or  expectancy.  Thus,  if 
an  eftate  be  granted  to  A.  for  life,  remainder 
to  his  right  heirs,  or  to  the  heirs  of  his  body, 
this  is  (according  to  the  words)  either  an  eftate 
in  fee  fimple,  or  fee  tail,  executed  in  fuch  te- 
nant of  the  freehold.  The  effect  is  corre- 
fpondent,  where  an  intermediate  remainder  is 
interpofed  between  the  firft  eftate  for  life,  and 
the  limitation  to  the  heirs  of  fuch  tenant; 
as,  where  a  leafe  is  made  to  A.  for  life,  re- 
mainder to  B.  for  life,  remainder  to  the  heirs 
of  the  body  of  A.  There  is,  however,  this 
diftin&ion.  In  the  former  inftance,  the  eftate 
of  inheritance  becomes  inftantty  and  c  abfo- 

c  Even  where- the  prior  or  particular  eftate  is  joint,  the  fubfe- 
quent  inheritance  may  be  executed  fub  modo.  As  if  the  particu* 
lar  eftate  be  to  A.  and  B.  jointly  for  their  lives,  remainder  to  the 
heirs  of  the  body  of  B,  this  would  be  an  eftate  tail  in  B.  executed 
fub  modo,  fo  as  to  make  the  inheritance  not  grantable  diftinct  from 
the  particular  eftate  of  freehold,  by  way  of  remainder,  but  on  the 
other  hand  not  to  fever  the  jointure,  or  intitle  the  wife  of  B.  to 
dower,  (i  Fearne  41,  42.  4th  ed.)  On  this  doctrine  is  built  the 
common  mode  of  precluding,  in  newly-purchafed  cftates,  a  wife's 
claim  to  dower;  the  lands  being  limited,  for  inftance,  to  A.  and 
B.  jointly  for  their  lives,  remainder  to  the  heirs  of  B.  (the 
hufband)  which,  provided  A.  happens  to  be  the  furvivor,  is  ef- 
fectual for  the  purpofe  intended,  tho  it  is  expreffed  that  «  the 
eftate  of  A.  is  made  to  him  merely  as  a  truftee,  and  not  meant  to 
convey  any  beneficial  intereft."  See  obfervations  on  the  modes 
of  preventing  dower  in  newly-purchafed  lands,  i  Jnft.  381.  b.  con-t 
tin. of  n.  379.  b.  (jjth  ed.) 

lutely 
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lutely  executed  in  fuch  tenant  of  the  free- 
hold ;  in  the  latter,  where  an  intermediate  re- 
mainder is  interpofed,  he  is  tenant  for  life, 
with  a  veiled  remainder  executed  in  himfelf 
in  tail,  or  in  fee,  according  as  the  inheritance 
is  defined; 

The  rule,  that  wnere  the  ahceflor  has  an 
cftate  of  freehold,  a  limitation  to  his  heirs 
veils  in  fuch  andeftor,  obtains  *  alfo,  where 
fuch  eflate  is  not  exprefsly  created,  but  raifed 
by  implication.  The  judgment  referred  to 
feems  chiefly  to  have  depended  on  the  pofi- 
tion  of  fir  Edward  Cofce  %  "  that  fo  mux:h  of 
the  life  of  land,  as  the  owner  thereof  difpofes? 
not  o£  remains  in  him ;"  that  is,  it  re- 
mains, as  was  necefTary  in  this  cafe,  not  a 
mere  right,  but  a  legal  vefled  beneficial  feifin. 
For  f  if  the  eflate  for  life  is  that  of  a  truflee, 
and  not  intended  to  convey  a  beneficial  inte- 
refl,  or  if  the  perfon,  intitled  to  the  beneficial 
interefl  for  life,  has  not  legal  feifin  of  the  free- 
hold, in  thefe  examples  the  fubfequent  limi- 
tation of  inheritance  will  not,  as  in  the  former 
inflances,  attach. 


4  i  Vent.  373.  fc  e  rlnft.  23.  a. 

'  2  Atk.  246.    570 — 584.— —And  this  rule  is  taken  fojj 
granted  in  the  cafe  2  Durn.  &  Eaft  444.— 45 1. 

Thefe 


LE  c  T .  2  6 .     Of  contingent  remainders.        207 

Thefe  are  the  two  exceptions,  in  which  a 
limitation  to  the  heirs,  or  the  heirs  of  the  bo- 
dy of  a  perfon,  then  living,  will  not  be  con- 
ftrued  a  contingent  remainder. 


II.  I  now  am  to  mention  fuch  remainders 
as  are  contingent  by  reafon  of  the  doubtfulnefs 
of  the  event,  on  which  the  veiling  of  them 
depends.  Thefe,  it  feems,  may  be  reduced 
to  two  clafles :  i .  Where  the  event  affects 
the  duration  of  the  particular  eftate;  or 
2.  Where  it  is  unconnected  with  it. 

1.  Thus,  if  a  feoffment  be  made  to  the  ufe 
of  A,  till  B.  ihall  intermarry  with  C,  and  af- 
ter fuch  intermarriage  to  remain  to  B.-in  fee, 
here  the  contingent  event  affects  the  duration 
of  the  particular  eftate,  and  at  the  fame  in- 
ftant  puts  a  period  to  that,  and  vefts  the  re- 
mainder over. 

2.  The   remainder   may   depend   on    an 
event  unconnected  with  the  particular  eflate, 
and  either  wholly  uncertain,  as  a  devife  to  A, 
for  life,  and  if  B.  during  the  life  of  A.  mall  in- 
termarry with  one  of  the  devifor's  name,  then 

to 

9 
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to  B.  and  the  heirs  of  his  body ;  or  fuch  evehtj 
tho  it  muft  certainly  happen,  may  not  take 
place,  till  after  the  particular  eftate  is  deter-* 
mined,  as  the  death  of  a  particular  perfori 
within  that  time* 

Thofe  cafes  are  adduced  as  exceptions  to  this 
laft  defcription  of  contingent  remainders,  in 
which  a  long  term  of  years  is  conveyed,  and 
then  a  remainder  over  is  limited  after  a  life  in 
being.  Here  it  is  poffible  that  the.  life  in  be- 
ing may  exceed  the  duration  of  the  term,  and 
then  there  would  be  no  particular  eftate  to 
precede  the  remainder,  which  may  feem  to 
render  it  contingent  and  precarious;  and  if 
contingent,  it  would  be  void  as  wanting  a 
freehold  to  fupport  it;  but  thefe  difficulties 
are  furmounted  by  the  conftru&ion  .of  the 
law,  which,  contemplating  the  high  impro- 
bability, that  a  life  in  being  mould  laft,  fat 
inftance,  eighty  years  to  come,  allows  thefe 
remainders,  as  was  obferved,  in  the  laft  lec- 
ture, to  veft  in  point  of  intereft,  and  to  pafs 
the  prefent  freehold. 

There  is  a    peculiar  kind   of  limitation, 
which  can  with  no  propriety  be  called  a  re- 
mainder, 
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mainder,  nor  does  it  fall  within  any  of  the 
claffes  of  executory  devifes,  of  which  I  (hall 
treat  in  the  next  lecture.  As s  where  a  devife 
was  made  to  A.  for  life,  and  in  cafe  he  mould 
ha,ve  any  ifliie  male,  then  to  fuch  iffue  male 
and  his  heirs  for  ever  3  and  if  he  mould 
die  without  ifTue  male,  then  to  B.  and  his 
heirs  for  ever,  it  was  holden  that  the  firft  re- 
mainder to  the  ifTue  of  A.  was  contingent, 
and,  being  in  fee,  the  limitation  over  to  B.  was 
therefore  contingent  alfo.  But  this  contin- 
gent limitation  to  B.  was  fuch  as  might 
eventually  have  taken  place.  For  it  is  not 
liable  to  the  objection  of  -being  a  fee  mounted 
on  a  fee.  But  it  is  a  contingency  with  a  double 
afpect;  the  two  fees  are  concurrent,  and  one 
is  to  be  fubftituted  once  for  all  in  the  room  of 
the  other;  if  A.  had  had  ifliie  male,  it  might 
have  vefted  in  fuch  irTue ;  if  not,  it  might 
have  vefted  in  B.  Thefe  limitations  therefore 
were  not  expectant,  the  one  to  take  effect 
after  the  other,  but  contemporary.  There 
may  be  an  impropriety,  as  is  remarked  in  a 
.  very  valuable  collection  of  reports h,  in  calling 

thefe 

»  Lord  Raym.  208. 

h  Doogl.  505.  n.— — Tho,  as  above  obferved,  the  fecond1 
devife  in  fee  could  not  properly  be  termed  a  remainder,  in  refpe£i 
to  the  former  devife  in  fee,  yet,  in  refpeft  to  the  lifeeftate,  they  were 

VOL.  II.  P  both 
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thefe  limitations  concurrent  and  contempo- 
rary, becaufe  they  are  not  co-exiftent.  It  is 
difficult  however  to  fubftitute  any  other  phrafe 
in  correction  of  this  want  of  metaphyfical 
precifion.  The  former  expreffions  are  adopted 
becaufe  one  and  the  fame  date  is  fixed  for  the 
poffible  ex iflence,  in  effect,  of  thefc  limitations. 

This  may  lead  us  to  confider  what  are  called 
crofs  remainders ;  which  are  thus  defcribed  by 
fir  William *  Blackftone  :  '«  where  a  devife 
is  of  black-acre  to  A.  and  of  white-acre  to 
B.  in  tail;  and  if  they  both  die  without  iflue, 
then  to  C.  in  fee:  here  A. and  B.  have  crofs 
remainders  by  implication,  and  on  the  failure 
of  cither's  iflue,  the  other  or  his  iflue  mail 
take  the  whole;  and  C.'s  remainder  over  {hall 
be  poflponed."  He  adds,  "  no  crofs  remain- 
ders are  allowed  between  more  than  two  de- 
vifees."  This  however  is  contradicted  by 
recent k  authorities.  The  prefumption  is  in 
favour  of  raifing  crofs  remainders  between  two 

both  contingent  remainders  in  fee,  and  as  fuch  barred  by  the  re- 
covery fuffered  in  this  cafe,  (i  Wins.  509.) 

1  2  Black,  coram.  381. 

k  Dougl.  53.  n.  Cowp.  31  &c.  797  &c.  Seealfo  Hob.  35. 
Dy.  303.  b.  33o..b.  2  Cro.  656.  i  Vent.  224.  Cowp.  777 
&c.— — The  crofs  remainders,  i  Durn.  &  Eaft  347,  are  very 
explicitly  devifeii,  leaving  nothing  to  implication. 

devifees 
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devifees  only;  between  more  than  two,  the 
prefumption  is  contrary ;  but  fuch  prefump- 
tions  may  be  overruled  by  evident  marks  of 
intention  either  way.  It  feems  alfo,  that  the 
words,  "  for  default  of  fuch  iflue,"  which 
have  been  J  holden  inefficient  to  raife  crofs 
remainders  m,  may  have  that  effect.  But"  the 
implication,  by  which  cfofs  remainders  are 
faifed,  is  confined  to  wills,  and  not  allowed  to 
operate  in  the  construction  of  a  deed.  Similar 
limitations  may,  no  doubt,  be  created  by  a 
deed,  °  operating  under  the  flatute  of  ufes ; 
but  then  they  muft  be  effected  by  exprefs  and 
politive  provifions. 

I  now  proceed  to  the  qualities  inherent  in 
.contingent  remainders. 

j.  Contingent p  interefts,  and  remainders,'in 
real  and  perfonal  eftates,  are  tranfmijfible,  re- 
fpectively,  to  the  heir,  or  perfonal  reprefenta- 
tive,  where  the  perfon  firft  intitled  dies  before 


7  i  Atk.  580.  «  Cowp.  80 1.  n  i  Vent.  224. 

I  Freem.  484.  °  See  i  R.  A.  837. 1.  32.     I  Freem.  484. 

»  i  Vez.  46, 47.     2  Vent.  347.     i  Eq.  ca.  ab.  106, 7. 

Pz  the 
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the  happening  of  the  contingency.  Thus1 
where  a  devife  was  to  A.  and  his  heirs,  and  if 
he  die  before  twenty-one,  then  to  B.  and  his 
heirs,  A.  died  before  that  age,  but  B.  died  be- 
fore him,  it  was  holden,  this  was  fuch  an  in- 
tereft  as  was  tranfmiflible  to  the  heir  of  B. 
This  indeed  was  the  caie  of  an  executory  de- 
vife; but  the  principle  of  it,  viz.  the  tranf- 
miffibility  of  fuch  precarious  intereft,  is  by 
the  court  equally  applied  to  contingent  re- 
mainders. 

2.  It  is  alfo  a  quality  of  contingent  remain- 
ders, that  they  cannot  be  conveyed  by  law, 
before  they  become  veiled  by  the  happening 
of  the  contingency.  But r  they  may  be  vir- 
tually paused  away  by  levying  a  fine,  or  fuffer- 
ing  a  recovery,  to  which  the  perfon  claiming 
the  contingent  remainder  is  a  party.  For 
fuch  fine,  or  recovery,  is  faid  to  enure  by  way 
of  eftoppel,  that  is,  it  bars  and  precludes  the 
heirs  of  the  parties  thereto  from  averting  any 
right.  So 5  alfo  a  contingent  remainder  may 
be  releafed  to  the  prefent  owner  of  the  land. 


*  8Vin.  abr.  112.  r  Pol.  69.     2  Cro.  593. 

•  i  Vez.  411.     ii  Mod.  152, 

4.  And 
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And l  if  a  contingent  remainder  is  afjigned  for 
a  valuable  con fi deration,  or  for  what  is  called 
a  confideration  in  the  fecond  degree,  as  the 
provifion  or  advancement  of  a  younger  child; 
this,  tho  void  and  ineffectual  by  the  common 
law,  may  be  decreed  valid  in  a  court  of  equity 
againft  the  heir  at  law.  Thus  thefe  interefts 
are  virtually  transferrable,  tho  they  do  not  re- 
gularly pafs  by  the  ordinary  modes  of  convey- 
ancing. 

3.  Contingent  remainders  of  freehold  or  in- 
heritance, as  was  intimated  in  the  laft  "  lecture, 
were  heretofore  thought  to  be  not  devifable; 
becaufe  the  x  ftatute  of  wills  faying,  that  per- 
fons  "  having  "  eftates  may  devife  them,  that 
word  was  conftrued  to  imply  that  the  devifors 
fhould  be  in  fome  fenfe  feifed  at  the  time  of 
making  fuch  teftamentary  difpofition.  But 
while  this  notion  prevailed,  it  was  holden,  that 
contingent  and y  executory  interefts  'in  terms  of 
years,  which  are  but  chattels,  and  devifable  in- 
dependently of  that  ftatute,  might  be  bequeath- 
ed; atleaft,  that  the  court  of  chancery  would 
protect  fuch  bequefts;  neither  do  I  fee  any 

*  i  Vez,  409.         •  Ante  p.  187.         *  32  H.  VIII.  c.  i, 
f  JFearne  439.  (3ded.) 

P  3  reafon 
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rcafbn  why  a  legatee  might  not  have  ad- 
vantage of  fuch  bequefls,  when  they  came 
into  pofleffion,  on  proving  the  aflent  of  the 
executor  in  a  court  of  law.  And  now,  as  I 
have  already  mentioned,  contingent  remain- 
ders of  freehold  and  inheritance,  accompanied 
with  a  beneficial  intereft,  may  be  devifed, 
while  in  contingency,  as  effectually  as  a  veiled 
title  to  lands. 

4.  The  lafl  quality  of  contingent  remain- 
ders, which  I  find  obfervable,  is  the  poffibi-* 
lity  of  their  being  deftroyed.  There  is  nq 
queftion,  that,  if  the  particular  eftate,  which 
is  to  fupport  a  contingent  remainder,  is  by  any 
means,  before  the  contingency  happens,  fo  ef- 
fectually defeated,  as  to  leave  no  right  of  entry 
in  tlie  particular  tenant,  and  the  contingency 
accrues  during  this  fufpenfion,  the  contingent 

remainder  is  deftroyed.    But  what  mall  amount 

•  *  '• 

to  fuch  a  defeafance  of  the  particular  eftate 
has  occafioned  much  doubt,  as  appears  in  a 
former  part  of  this  lecture.  In  what  may  be 
{tiled  a  fundamental  cafe z  on  this  fubject,  At 

•  i  Co.  66.  b.— — But  ce/luy  que  trujl  of  an  eftate  for  life 
cannot,  by  feoffment  or  other  conveyance,  deftroy  a  contingent 
remainder:  (?  Freem.  213^4.)  clearer  exprefled  i  Fearne,472. 
(4th  ed.) 
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was  tenant  for  life,  with  remainder  to  his  next 
heir  male,  and,  having  ifTue  a  fon,  made  a  feoff- 
mentj  it  was  adjudged,  that  the a  contingent 
remainder  to  his  next  heir  male  was  deflroyed, 
together  with  his  own  particular  eflate,  which 
was  to  have  fupported  it.  But b  if  the  limitation 
is  to  A.  for  life,  remainder  to  his  firfl  fon,  this 
remainder  veils  by  the  birth  of  fuch  fon,  and  the 
tenant  for  life  cannot  afterwards  deflroy  either 
it,  or  the  contingent  remainders  over,  fupported 
by  it :  but  before  the  birth  of  fuch  fon,  while 
the  firfl  remainder  is  contingent,  it  may  be 
deftroyed  by  the  tenant  for  life,  together  with 
his  own  particular  eflate.     Here  then  I  mufl 
renew  the  mention  of  the  common  practice 
of  inferting  truflees  in  conveyances,  therein ( 
ufually  exprefsly  filled  truflees  to  fupport  con- 
tingent remainders.     As  if  an  eflate  is  limited 
to  A.  for  life,  remainder  to  fuch  truflees  during 
the  life  of  A,  with  contingent  remainders  over, 


*  For  tho  he  had  fuch  fon,  the  remainder  could  not  <veft  in 
him  as  heir  male  during  his  father's  life  time,  but  continued  to 
be  in  contingency. 

b  i  Vent.  1 88,  9. And  in  fuch  cafe  a  court  of  equity 

tan  give  no  relief,  for  fuch  tenant  for  life  is  not  in  the  nature  of 
a  truftee.  (i  Wms.  129.)  But  as  to  copyholds,  the  freehold  and 
inheritance  being,  ftricily,  in  the  lord  of  the  manor,  this  ferves 
as  a  legal  protection  to  contingent  remainders  in  lands  of  that 
tenure,  (i  Fearne  469  &c.  4th  ed.) 

P  4  thefe 
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thefe  contingent  remainders  over  are  protected 
againft  any  a<5t  of  A.  which  might  defeat  his 
own  particular  eftate,  and  which,  without  the 
intervention  of  fuch  truftees,  might  have  de- 
ftroyed  thefe  executory  interefts.  For  that  of 
the  truftees  is  a  fubftituted  eftate  in  fupport  of 
the  contingent  remainders.  If  they c  give  up 
the  abfolute  ownership  of  the  eftate  to  the 
tenant  for  life,  it  is  a  breach  of  truft,  and  re- 
lievable  in  equity.  But  in  fome d  cafes  the 
concurrence  of  truftees  in  deftroying  contin- 
gent remainders  has  paffed  without  cenfure, 
fometimes  it  has  been  poiitively  directed,  and 
fometimes  applications  of  this  kind  have  been 
rejected,  by  the  court  of  chancery.  Where e 
the  legal  eftate  is  in  truftees,  and  an  equitable, 
truft,  or  beneficial  eftate  only  in  the  tenant 
for  life,  the  court  of  chancery  will  not  compel 
the  truftees  to  give  up  their  legal  feifin  in 
order  to  enable  fuch  tenant  for  life  to  deftroy 
the  contingent  remainders.  For  it  would  be 
unreafonable  that  fuch  tenant  for  life  of  a 
truft  mould  thus  acquire  a  power  which  he 
would  not  have  enjoyed  in  cafe  the  legal  feifin 


e  2  Wms.  678  &c.    C.  T.  T.  252  &c. 

d  i  Fearne  481 — 494,  (4th  ed.) 

•  2  Freem.  213,4.    C.  T.  T.  164  &c. 

had 
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had  been  originally  annexed  to  his  tenancy  for 
life.  But  where  the  perfon  intitled  to  the  be- 
nefit of  a  truft  eftate  in  tall  fufFers  a  recovery, 
this  will  bar  and  defeat  the  contingent  remain- 
ders over,  becaufe  he  may  demand  to  have 
the  legal  eftate  conveyed  to  him. 

I  have    before  f  intimated,    that*  if    the 
particular  tenant  grant  over  his  eftate,  this 
will- not  defeat  the  contingent  remainders;  for 
they  continue  -fupported  by  the  eftate  of  the 
grantee,  which  is   no  other  or  greater  than 
that  of  the  grantor.      So  ifh  tenant  for  life 
alien  by  bargain  and  fale,  or  leafe  and  releafe, 
tho  in  fuch  inftruments  he  fhould  afFe<5t  to 
grant  a  greater  eftate  than  he  is  impowered  to 
convey,   the  contingent  remainders   are  not 
deftroyed.     For  it  is  the  nature  of  thefe  con- 
veyances to  pafs  only  what  may  lawfully.be 
paffed.  They  are  therefore  called  innocent  con- 
veyances, and  *  do  not  incur  a  forfeiture.    But 
if  fuch  alienation  be  by  a  conveyance  operative 

f  Ante  196.  n.  z  Skin.  559.  h  i  Fearne  472,  3. 

(4th  ed.)  »  2  Leon.  60.     3  Mod.  151. Lord  Hard- 

wicke  feems  of  opinion,  (3  Atk.  729.)  that  even  a  fine  of  a 
truft  eftate  for  life,  where  there  are  truftees  to  fupport  contin- 
gent remainders,  (whofe  eftate  would  fupport  fuch  fubfequent 
interefts)  would  not  work  a  forfeiture,  in  equity,  as  it  would 
there  be  conftrued  to  operate  only  as  a  grant  of  the  eftate  for 
life. 

enough 
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enough  to  derange  and  deveft  the  fettlemcnt, 
as  a  feoffment,  the  contingent  remainders  arc 
deftroyed.  Where  alfo  tenant  for  life  does k 
any  aft,  expofmg,  him  to  the  forfeiture  of  his 
eftate,  this  will  or  will  not  deftroy  the  con- 
tingent remainders,  according  as  advantage  is 
or  is  not  taken  of  the  forfeiture  by  fome  re- 
mainderman, having  a  veiled  intereft. 

The  learned  writer  on  this  fubjed:,  above 
repeatedly  cited,  obferves1,  that  there  is  a 
feeming  contrariety  in  the  books  of  reports, 
where  the  inheritance  is  caft  upon  the  particular 
tenant,  as  to  the  queftion,  whether  this  fhall 
fo  far  defeat  the  particular  eftate,  by  way  of 
merger,  as  to  deftroy  the  contingent  remain- 
ders. And  he  takes  an  ingenious  diftinftion, 
in  order  to  folve  the  difficulty  and  reconcile 

the  cafes,  viz.  that  where  the  defcent  of  the 
• 

inheritance  is  immediate  from  the  perfon  by 
whofe  will  the  particular  eftate  and  contin- 
gent remainders  were  limited,  the  latter  may 
be  preferved,  but  in  other  inftances  they  may 
be  deftroyed. 

k  As  if  he  accept  a  fine,  as  conuzee,from  a  ftranger;  which 
incurs  a  forfeiture,  becaufe  it  is  an  acknowledgment  on  record, 
that  the  reverfion  is  in  fuch  ftranger. 

*  I  Fearne  503  &c.  (4th  ed.) 

Laftly, 
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Laftly,  there  feems  another  qualification  to 
the  rule,  that,  by  the  defeafance  of  the  par- 
ticular eftate,  the  contingent  remainder  is  de- 
ftroyed,  which  occurs  where  the  particular 
eftate  is  invalid,  and  the  remainder  by  good 
title,  in  which  cafe  the  latter  may  ftand,  tho 
the  former  is  defeated.  As  the  particular  defea- 
lible  eftate,  and  the  valid  remainder  muft  both 
be  created  by  the  fame  perfon  at  the  fame  time, 
it  might  be  difficult  to  adduce  an  example  of 
this  kind,  if  fir  Edward  Coke's  m  ample  know- 
ledge had  not  furnimed  us  with  an  inftance, 
in  his  comment  on  Littleton; — which  laft 
mentioned  author  one  can  never  read  without 
admiring  his  perfection  in  that  quality,  which  is 
the  groundwork  of  6ther  excellence,  namely 
perfpicuity,  and  in  which  he  feems  to  have  fur- 
pafTed  all  the  writers  on  our  law.  But  fince 
his  time,  the  ftatutes  of  ufes  and  of  wills  have 
widely  extended  the  abftrufe  title  of  eftates  in 
expectancy;  and  a  feries  of  cafes  and  adjudi- 
cations, bearing  on  each  other,  have  added 
much  to  the  intricacy  of  juridical  fcience.  If 
my  attempts  at  perfpicuity,  in  arrangement 
or  expreffion,  have  not  totally  failed  of  fuc- 
cefs,  they  will  throw  fome  light  where  it  is 

?  i  y  -. 

•    n       T   A        o 
m  I  Inft.  298,  a. 

v  '->nr 5  A>    {    i 

much 
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much  wanted,  and  may  ferve  as  introductory 
to  more  perfect  treatifes  and  more  profound 
refearches.  With  thefe  views,  I  fhall,  in  the 
next  lecture,  treat  of  a  fubject  analogous  to 
what  we  have  been  confidering,  in  its  nature 
and  difficulty,  viz.  executory  devifes. 


LEG- 


[      221      ] 


LECTURE      XXVII. 


Of  executory  devifes. 


IT  is  an  obfervation  of  lord  Bacon *,  that 
"  it  is  the  nature  of  all  human  fcience 
(in  which  few  men  ever  made  greater  ad- 
vances) to  proceed  mofl  fafely  by  negative  and 
exclufive  to  what  is  affirmative  and  inclufive." 
I  will,  in  fome  degree,  follow  this  advice,  in 
regard  to  executory  deevlfes>  and  will  begin 
with  narrowing  the  ground  in  which  they  are 
allowed  to  have  their  operation. 

Firft,  then,  this  mode  of  contingent  limi- 
tations of  eftates  obtains  only,  as  the  name 
implies,  in  devifes,  and,  in  them,  only  from 
neceffity.  For  a  will  is  faid b  to  have  a  more 

favorable 

•  Read,  on  the  ftatuteof  ufes. 

k  Shep.  touchft.  pref. It  certainly  would  have  been  better 

for  the  public,  upon  a  general  and  comprehenuve  view,  accord* 

ing 
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favorable  interpretation  than  a  deed,  becaufe 
men's  wills  are  often  made  in  hafte,  and  it  is 
prefumed  they  take  whom  they  can  to  make 
them  ;  but  for  the  making  of  their  deeds  they 
are  not  put  upon  thofe  ftraits,  but  they  take 
advice  of  learned  men  therein.  Therefore 
the  admiffion,  or  reception,  and  protection  of 
executory  devifes  is  only  an  indulgence  fhewn 
to  a  man's  laft  will  and  teftament,  there  and 
there  only,  where  otherwife  the  words  of  the 
will  would  be  of  no  effect.  For  no  words 
mall  be  conftrued  to  give  an  eftate  by  way  of 
executory  devife,  but  where  the  devifee  can- 
not take  any  other  way.  Thus  no  limitation 
mail  be  taken  to  be  an  executory  devife,  if  it 
may  be  a  remainder.  Therefore,  to  be  more 
particular,  where  e  a  preceding  freehold,  as 

either 


Ing  to  the  opinion  of  a  noble  and  learned  judge,  if  the  fame 
rules  of  conftru&ion  had  always  prevailed  in  wills  as  in  deeds : 
but,  as  he  added,  it  is  now  too  late  to  abrogate  the  indulgence. 
(3Durn.  &  Eaft;65.) 

c  Lord  Raym.  208.  2  Saund.  388.  4  Mod.  258.  B.  R. 
H.  259.  3  Durn.  &  Eaft  763  &c. — —This  laft  cafe  was  a  devife 
to  A.  for  life,  remainder  to  B.  for  99  years,  if  he  mould  fo  long 
live,  remainder  to  his  fons  in  tail,  remainder  to  his  daughters 
jn  tail,  &c.  A.  enters  and  dies :  B.  having  one  only  daughter, 
fettles  the  premifes  by  leafe  and  releafe,  and  afterwards  has  iflue 
and  dies.  It  was  determined,  that  the  fettlement  made  by  B. 
w«  valid  againft  the  claim  of  fuch  iffue  born  afterwards,  on 

the 
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either  even  an  eftate  tall  or  other  inferior  in- 
terefl,  capable  of  fupporting  a  contingent  re- 
mainder, is  devifed,  the  limitation  depending 
on  it,  as  it  might  poffibly  ha*e  taken  effect  as 
a  remainder,  mall  not  enure  as  an  executory 
devife.  This  however  fuppofes  the  preceding 
particular  eftate  to  veft  at  the  death  of  the  devi- 
for,  in  which  cafe  the  fubfequent  devife,  falling 
properly  under  the  defcription  of  a  remainder, 
mail  never  be  changed  into  an  executory  de- 
vife. But,  on  the  other  hand,  where  the  prior 
intereft  is  executory,  as  being  limited  to  a 
perfon  not  in  effe,  or  not  fufficiently  afcertained 
at  the  devifor's  death,  a  fubfequent  limitation 
may  be  good  as  an  executory  devife ;  and  yet 
it  will  be  liable  to  be  changed  into  a  contin- 
gent remainder  on  the  preceding  eftate's  veil- 
ing, and  becoming  capable  to  fupport  it. 
There  are  feveral  d  judicial  opinions  to  this 
effect.  And  in  a  recent  cafe,  very  copioufly 


the  principle  that  wherever  a  limitation  can  take  effeft  as  a  con- 
tingent remainder,  it  (hall  not  operate  as  an  executory  devife. 
Now  here  the  remainder  to  the  fons  in  tail  was  contingent,  as 
being  a  limitation  to  perfons  not  in  effe,  and  being  a  contingent  re- 
mainder it  was  void  after  A.'s  death,  for  want  of  a  freehold  to 
fupport  it.  But  if  B.  had  had  a  fon  born  in  the  life  of  A,  the  re- 
mainder would  have  veiled  according  to  the  books  before  cited, 
viz.  Hut.  118,9.  Pol«  67. 

*  z  Vez.  243.    C.  T.  T.  44.  228. 

c  and 
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and  excellently  reported6,  this   matter  was 
fully  debated  and  folemnly  adjudged.     A  fa- 
ther,  whofe  eldeft  fon  was   in  titled  to  the 
eftate  for  life  under  a  fettlement,  devifed  it, 
from  and  after  fuch  eldeft  fon's  deceafe,  to  the 
heirs  male  of  his  body,  and,   for  default  of 
fuch  iflue,  to  the  devifor  s  other  fons  fuccef- 
fively  in  tail.     This  being  an  executory  devife 
to  the  heirs  male  of  the  body  of  the  eldeft 
fon,  who  would  take  as  purchafers,  it  was 
holden,that  the  devifes  over  to  the  other  fons  in 
tail  were,  at  the  devifor 's  death,  good  as  exe- 
cutory devifes  alfo;  and  on  the  death  of  the 
eldeft  fon,  leaving  iffue  male,   in  whom  the 
firft  devife  would  veft,  they  would  be  changed 
into  remainders  of  the  vefted  kind;  otherwile, 
on  the  death  of  the  eldeft  fon,  without  iflue 
male,  one  of  thefe  devifes  over  would  become 
a  vefted  eftate  in  poffefTion, 

Other  reftraints  on  executory  devifes  will 
fall  in  with  the  feveral  defcriptions  of  them. 
In  the  mean  while,  I  fhall  correcl:  an  impor- 
tant error,  in  a  book  of  learning  and  authority, 
where  f  it  is  aflerted,  that  every  executory  de- 

e  Dougl.  487  &c.     i  Fearne  449.  (4th  ed.) 
r  Pig.  com.  recov,  128. 

vifc 
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vife  of  a  freehold,  muft  be  of  a  fee,  a  reilric- 
tion,  for  which  there  is  no  foundation.  For 
the  cafe  laft  alluded  to,  and  other  g  determi- 
nations prove  that  executory  devifes  in  tail  are 
not  liable  to  any  legal  objection. 


I  now  proceed  to  give  a  more  pojitive  idea 
of  the  propofed  fubject  of  the  prefent  lec- 
ture. 

An h  executory  devife  or  bequeft  is  defin- 
ed to  be  fuch  a  limitation  of  a  future  eftate  or 
interefl  in  real  or  perfonal  eftate,  as  the  law 
admits  in  the  cafe  of  a  will ;  tho  contrary  to 
the  rules  of  limitation  in  conveyances  at  com- 
mon law.  There  are  two  forts  (fays  Pigott1) 
of  executory  devifes ;  one  where  the  whole 
fee  fimple  paiTes,  and  that  is  properly  an  ex- 
ecutory devife  -,  the  other  a  kind  of  future  de- 
vife, where  the  fee  does  not  pafs,  but  in  the 
interim  defcends  to  the  heirs.  The.  above 
definition,  however,  refers  to  a  third  fort, 
namely,  where  a  term  for  years  or  other  per- 

*  C.  T,  T.  44.    2  Wms.  28.  »  Fearne  298,  9.  (jd  ed.) 

1  Pig.  com.  recov.  127,  8. 

VOL.  II.  O  foaal 
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fonal  eftate,  is  devifed  to  one  legatee  for  life, 
with  remainder  over.  Of  thefe  three  fpecies 
I  mall  fpeak  in  their  order. 


I.  An  example  of  the  firft  fort  occurred, 
where  k  a  teftator  devifed  to  A.  and  his  heirs 
for  ever,  and  if  he  died  without  iffue,  living 
B,  then  B.  to  have  thofe  lands  to  him  and  his 
heirs  for  ever.  In  this  cafe  it  was  adjudged, 
that  A.  took  a  veiled  fee  fimple,  and  that  the 
limitation  over  to  B.  was  good  as  an  executory 
devife,  to  take  effect  on  A's  dying  without 
iflue,  in  the  life  time  of  B.  It  is  plain,  the  li- 
mitation to  B.  and  his  heirs,  being  after  a  pre- 
ceding fee,  could  not  be  conftrued  a  remain- 
der, nor  be  valid  otherwife  than  as  an  ex- 
ecutory devife.  The  fame  obfervatioh  may 
be  made  in  another  inftance  of  the  like  fort, 
where  l  a  teftator  devifed  lands  to  his  wife  for 
life,  remainder  to  B,  his  fecond  fon,  in  fee, 
provided  that  if  C,  his  third  fon,  mould  with-- 


k  2  Cro.  590  &c.  Eq.  ca.  abr.  187. In  thefe  cafes  of  a 

detcrminable  fee,  and  executory  devifes  to  take  place  in  defea- 
fance  thereof,  the  hufband  of  the  firft  devifee  is  intkled  to  be  te- 
nant by  the  curtefy.  (i  Inft.  241.  a.  ijth.  ed.  n.  4.) 

1  10  Mod.  419. 

in 
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in  three  months  after  the  wife's  death  pay  five 
hundred  pounds,  as  directed  in  the  will,  then 
he  devifed  the  lands  to  C.  and  his  heirs,  this 
limitation  to  C.  was  a  good  executory  devife. 
But  in  thefe  cafes,  if  the  preceding  eflate  had 
been  in  tail,  fo  as  to  have  admitted  a  remain- 
der after  them,  the  wills  muft  have  received  a 
different  conftrudlion. 

The  great  and  leading  characterise  of  exe- 
cutory devife s  is,  that  they  cannot  be  barred 
by  a  common  recovery.  The  reafon  for  this, 
intimated  by  Pigott  m,  is,  that  an  intereft  or 
poffibility  cannot  receive  a  recompence  in  va- 
lue, which  is  fuppofed  by  law  to  be  the  cafe 
in  fuffering "  recoveries.  If  the  courts  really 
flood  on  this  artificial  ground,  it  may  be  pre- 
fumed,  they  likewife  confidered,  that  execu- 
tory devifes,  as  the  name  implies,  are  indul- 
gences to  a  man's  laft  will  -,  that  it  was  almoft 
frivolous  to  admit  them,  if  a  recovery  would 
bar  them ;  and  n  that  tho  not  very  antient, 


*  Pig.  com.  recov.  129. 

n  C.  T.T.  51. They  were  eftablifhed  in  the  time  of 

C.I.   (3  Dura.  &  Bail  765.) 

they 
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they  are  formed  on  the  model  of  °  fprmging 
ufis,  which  p  had  the  fame  property  of  not 

being 


•  A  fpringing  ufe  is  a  ufe  limited  to  ceafe  as  to  one  perfon  up- 
on a  future  event,  and  to  veft  in  another;  (i  Fearne  412.  4tk 
cd.)  for  example,  if  a  feoffment  be  made  to  the  ufe  of  the 
feoffee  four  years  hence  on  fome  contingency  to  happen  in  the 
interim ;  during  which  time  the  whole  eftate  may  remain  in  the 
feoffor.  (8*1.675.)  Thefe  limitations  were  alfo  called  fhifting, 
fecondary,  future,  and  executory  ufes ;  and  they  gave  rife  to 
dangerous  fubtleties,  whereupon  (fays  Bacon,  read.  ft.  ufes 
proeme)  the  inheritances  of  the  realm  were  tofled  like  a  fhip  up- 
on the  fea,  in  fuch  fort,  that  it  was  hard  to  fay,  which  bark  would 
fink,  and  which  would  get  to  the  haven.  Yet  it  was  early  fet- 
tled, that  a  new  feoffment  for  a  valuable  confideration  without 
notice  of  the  ufe  would  have  deftroyed  it.  (i  Co.  122.  b.) 
Thefe  executory  ufes  are  ftill  allowed  within  the  limits  efta- 
blifhed,  in  the  cafe  of  executory  devifes,  for  avoiding  perpetui- 
ties, (i  Fearne  416,  4th  ed.)  A  principal  occafion  of  them, 
in  modern  times,  is,  where  it  is  provided,  that  when  the  perfon, 
for  whofe  benefit  particular  lands  are  limited,  mail  fucceed  to  the 
principal  or  family  eftate,  then  the  truftees  {hall  ftand  feifed  of 
the  former  premifes  to  the  ufe  of  the  next  perfon  in  remainder. 
And  fuch  provifo  need  not  be  confined  to  take  place  within  anj 
particular  period ;  for  the  limitations  are  barrable  by  a  tenant  in 
tail,  coming  into  pofleffion,  and  fuffering  a  recovery.  ( i  Inft.  3  27. 
a.n.  2.  2  Bro.  215  &c.)  Two  very  learned  writers  agree,  that 
all  conditional  limitations  in  wills  feem  reducible  to  the  head  of 
executory  devifes  or  of  contingent  remainders,  (i  Fearne  14. 
4th  ed.)  But  the  provifo  in  the  cafe  in  a  Bro.  (which  was  on  a 
will)  may  properly  retain  the  diftinguifhing  name  of  a  fhifting. 
ufe. 

f  Pig.  com.  recov.  127.— —The  reafon  afligned  by  Pigott 
might  feem  to  extend  to  contingent  remainders  to  prevent  them 
from  being  barred  by  a  common  recovery.  But  the  principle, 
on  which  they  are  barrable,  is,  that  the  particular  eftate,  on  which 
they  depended,  is  defeated  and  gone ;  and  therefore  they  may 

b? 
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being  barrable  by  a  recovery.  However,  q  in 
the  cafe  of  an  executory  devife,  if  the  perfon, 
to  whom  it  is  limited,  comes  in  as  a  vouchee, 
that  is,  makes  himfelf  a  party  to  the  recovery 
fuffered,  his  pombility  is  thereby  given  up,  and 
his  heir  effectually  barred. 

This  protection,  which  the  law  gives  to  ex- 
ecutory devifes,  in  preventing  them  from  be- 
ing deftroyed,  and  thereby  retraining  the 
alienation  of  the  lands,  makes  it  necefTary  to 
circumfcribe  the  bounds,  within  which  thefe 
limitations  are  to  be  allowed.  Otherwife  an 
eftate  might  be  created,  wholly  and  for  ever 
unalienable,  which  is  termed  a  perpetuity,  and 
which  the  law  is  faid  to  abhor.  For  the  free 
circulation  of  landed  property  is  a  requifite  in- 
citement to  that  honeft  induftry,  on  which 
the  happinefs  of  civil  life  eifentially  depends. 
Therefore  the  law  has  defined  a  certain  pe- 
riod, within  which  executory  devifes  mufl  ne- 
ceffarily  veil,  and  become  fubject  to  alienation, 
like  all  other  eftates,  of  whatever  denomina- 


be  deftroyed  by  a  fine  or  feoffment,  as  well  as  a  recovery. 
(Ibid.  141.) 
*  2  Cro.  593. 
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tion,  or  whatever  was  the  mode  of  their  com- 
mencement.  A  r  devife  to  A.  and  his  heirs, 
and  if  he  die  without  an  heir,  that  B.  mall 
have  the  eftate,  is  not  good,  becaufe  of  the  re- 
motenefsof  fuch  contingency  j  for  the  prior  de- 
vifee  may  not  be  dead  without  an  heir  for  feve- 
ral  future  generations.  On  the  other  hand,  we 
muft  advert  to  the  longeft  period,  which  the 
law  does  allow  for  the  contingency  to  happen 
in,  and  which  is  not  confidered  as  too  remote  -y 
for  that  point  being  afcertained,  fuch  degrees 
as  fall  mort  of  that  diftance,  will  of  courfe  ap- 
pear to  be  unprohibited.  This  s  extreme 
boundary  has  been  fixed  to  be  the  fpace,  or 
little  more  than  the  fpace,  of  twenty- one 
years  after  the  determination  of  fome  life  or 
lives  in  being,  within  which  period  every  ex- 
ecutory devife,  either  of  a  real  or  perfonal  ef- 


T  i  Eq.  ca.  abr.  186. 

•  C.  T.  T.  232.— —Conformable  to  this  rule  was  the  late 
determination,  that  where  a  devife  was  to  A.  and  his  heirs,  and 
if  he  die  leaving  no  iffue  behind  him,  then  a  farther  difpofition, 
the  latter  was  a  good  executory  devife  of  freehold  lands.  It  was 
admitted  that  the  words  "  dying  without  having  iflue,"  or  the 
like,  by  confining  the  failure  of  ifiue  to  the  death  of  the  living 
anceftor,  conftituted  a  good  executory  devife  of  perfonalty  :  and 
the  fame  conftruftion,  as  excluding  an  indefinite  failure  of  iffue, 
and  thereby  fubftantiating  the  devife,  feems  by  this  cafe  effect 
tually  extended  to  mz/eftates.  (3  Durn.  &  Eaft  143  &c.) 

tate. 
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tate,  muft  veil  according  to  the  nature  of  the 
limitation,  or  elfe  will  be  abfolutely  void  in  its 
creation.  This  was  not  an  arbitrary  or  dif- 
cretional  conftitution  of  the  courts  :  for  ' 
hereby  the  power  of  alienation  is  not  reftrain- 
ed  much  longer  than  by  law,  in  other  cafes  of 
real  property,  viz.  during  the  infancy  of  the, 
perfon  firfl  intitled  under  fuch  executory  li- 
mitation, which  is  a  very  fhort  ftep  towards 
forming  a  perpetuity.  The  rule  indeed  is 
flretched  a  few  months  beyond  the  twenty- 
one  years.  For  "  a  devife  in  thefe  terms, 
'*  to  A.  forever,  that  is,  if  he  mail,  have  a 
fon,  who  mall  attain  the  age  of  twenty-one 
years,  but  if  not,  then  that  B.  mail  inherit," 
is  a  good  executory  devife  to  B  $  and  yet  a 
pofthumous.  fon  might  have  been  born  after 


*  C.  T.  T.  232. 

u  Bro.  '147,  8.  3  Atk.  287. — —This  feems  Hilt  analogous  to 
the  rule  of  law,  as  introduced  by  ftatute,  in  other  cafes.  For  a, 
pofthumous  fon  is  intitled  to  take  a  contingent  remainder,  ft.  10 
&  II  W.  III.  c.  1 6,  and  fo  the  power  of  alienation  is  not  more 
reftrained  by  an  executory  jdeviie,  in  this  particular,  than  by  a 
ftrid  fettlement,  with  the  intervention  of  truftees,  It  is  fome- 
times  faid,  "  that  you  cannot  make  an  unborn  fon  tenant  for 
life,"  which  is  not  true  according  to  the  generality  of  the  ex- 
preffion.  For  an  executory  devife  to  a  perfon  unborn  for  life  is 
us  good  as  if  it  were  to  him  in  fee.  The  meaning  is,  that  an 
unborn  perfon  cannot  be  made  tenant  for  life,  fo  as  to  give  inde- 
ftafible  ejfeft  tofubfeqtKnt  limitations  depending  on  that  life  ejlate. 

0,4  A/I 
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A.'s  death;  and  fo  the  power  of  alienation  might 
poffibly,  according  to  the  nature  of  the  limita- 
tion, have  been  retrained  a  few  months  be- 
yond the  period  of  twenty-one  years  after  a 
life  in  being.  It  is  not,  however,  necefTary  that 
thefc  contingent  interefts  mould,  within  the 
prefcribed  period,  veil  as  an  executory  devife 
fallen  into  poj/efficn.  For  we  have  before  feen, 
that x  a  devife  to  B,  after  a  devife  to  the  heirs 
of  the  body  of  A,  is  a  good  executory  devife : 
becaufe  on  the  death  of  A.  it  muft  either  veft 
in  pofleffion,'  or  as  a  remainder,  expectant  on 
the  determination  of  the  eflate  tail,  and  of 
courfe  deftructible  by  the  tenant  in  tail :  fo 
that  in  either  cafe  the  power  of  alienation  is  • 
refbored.  So  much  feemed  requifite  to  be 
mentioned  here,  tho  the  lafl  inftance  rather 
belongs  to  the  fecond  clafs  of  executory  de- 
vifes,  where  the  fee  fimple  is  not  devifed, 
than  to  this  y  more  proper  kind,  where  a  tef- 
tator  gives  a  fee,  but  upon  the  happening  of 
a  particular  event,  directs  the  eftate  to  go 
to  another  defignation  of  heirs.  It  may  alfo 
be  remarked,  in  illuflration  of  the  above  rule, 
that  z  a  limitation  to  a  perfon  in  being  for  life 

*  Dougl,  487.  7  j  Bro.  148. 

*  Fearne  376.  3d  e4. 


IECT.27«        Of  executory  devifes.  233 

cnly,  may  be  good  as  an  executory  devife,  tho, 
after  a  general  dying  without  iffue,  that  i^ 
where  it  is  not  exprefsly  confined  to  iffue  liv- 
ing at  any  particular  perfon's  death.  Becaufe 
as  fuch  devifee  is  only  to  take  an  eftate  for 
life,  it  muft  neceffarily  take  place  during  that 
life,  or  not  at  all ;  and  therefore  the  failure  of 
that  iffue  is  confined,  implicitly,  to  thecompafs 
of  a  life  in  being. 


II.  The  fecond  fort  of  executory  devifes 
(to  which,  what  has  been  faid  of  the  former, 
is  for  the  moft  part  applicable)  is  where  the  fee 
does  not  pafs  by  the  devife,  but  in  the  interim 
defcends  to  the  heirs  of  the  devifor.  Thus  *  a 
devife  to  the  firft  fon  of  A,  when  he  mall  have 
one,  is  good  as  an  executory  devife ;  for  the 
inheritance  defcends  in  the  mean  time  to  the 
heir  of  the  devifor.  Thus  alfo,  where  b  a 
man  devifed  lands  to  his  wife,  till  his  fon 
came  to  the  age  of  twenty-one  years,  and 
then  that  his  faid  fon  mould  have  the  lands 
to  him  and  his  heirs,  and  if  he  died  without 
iffue,  before  his  faid  age,  then  to  the  devifor's 

*  Sal.  229,  *  i  Eq.  ca,  abr.  188. 

daughter 
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daughter  and  her  heirs,  this  was  a  good  exe- 
cutory devife,  to  intitle  the  daughter,  if  the 
contingency  happened  -,  and  in  the  mean  time, 
the  fee  defcended  to  the  fon  as  heir  $  and  if 
he  lived  to  twenty-one  years,  tho  he  after- 
wards died  without  iflue,  or  if  he  left  iflue, 
tho  he  died  before  that  age,  yet  the  daughter 
was  not  to  have  the  lands  ;  becaufe  he  was  to 
die  without  ifTue,  and  before  his  age  of  twen- 
ty-one years,  or  elfe  the  daughter  could  not; 
take.  It  has  been  faid,  c  that  a  devife  to  the 
£rft  fon  of  A,  having  none  at  that  time,  is  void, 
becaufe  it  is  by  way  of  prefent,  not  executory 
or  future,  devife.  But  d  that  verbal  criticifm, 
which  objected  to  executory  devifes,  if  H-i 
rnited  per  verba  de  prtzfenti,  is  faid  to  be  un- 
fupported  by  any  cafe  determined  on  the 
point,  and  has  little  foundation  in  reafon.  On 
the  other  hand,  where  e  the  intention  appear- 
ed, that  a  limitation  mould  operate  in  future, 
tho  it  was  exprcfTed  per  verba  de  frajentL  it 
was  allowed  to  take  pla,ce  as  an  executory  de- 
vife. And,  f  it  feems,  that  objection,  if  it  has 
any  weight  at  all,  can  only  obtain  in  thofe 


e  Sal.  229. 

*  Sal.  226.    i  Fearne  426,  7,  8.  (3d  ed.) 

«  C-  T.  T.  150.  f  Burr.  2157, 
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rare  and  hardly  fuppofable  cafes,  where  there 
is  no  circumftance,  from  whence  to  collect 
the- devifor's  intention  of  conveying  a  future 
intereil. 

It  appears,  that  in  thefe  inftances  of  exe- 
cutory devifes,  in  which  the  prefent  fee  limple 
is  not  devifed,  the  freehold  and  inheritance,  or 
(where  z  there  is  a  fubfifting  freehold  unin- 
fluenced by  the  will)  the  inheritance  in  fee 
only,  paffes  to  and  reiides  in  the  devifor's  heir 
at  law.  As h  where  A.  devifes  an  eftate  to 
B,  to  commence  fix  months  after  the  devifor's 
death,  during  thofe  fix  months  the  freehold 
and  inheritance  defcend  and  continue  in  A's 
heir  at  law.  And  wherever  fuch  Interim  ef- 
tate  defcends  to  the  heir,  and  he  inherits  the 
prefent  freehold  as  well  as  the  inheritance  in 
fee,  he  l  is  intitled  to  the  intermediate  rents 
and  profits,  (without  being  afterwards  ac-> 
countable  for  the  fame)  for  the  time  being, 
and  until  the  contingency  happens,  or  the 
time  arrives,  when  the  executory  devife  be- 
comes vefted  in  pofTeflion. 


*  Dougl.  487.  » i  Lut.  798. 

*  §ho.  parL  ca.  85.    C.  T.T.  52. 
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It  is  alfo  proper  to  remark,  in  refpecl:  to 
this  fhifting  of  the  freehold  from  the  heir  to 
the  devifee  of  an  executory  intereft,  that  it  is 
fufficient  to  fatisfy  the  intention  of  the  law, 
if  the  prefent  freehold  veft  within  the  time 
prefcribed,  whether  or  no.  it  be  attended  with 
actual  pofleffion  and  enjoyment  of  the  lands. 
For  k  altho  land  fhould  be  limited  for  a  term 
of  two  hundred  years,  with  remainder  to  an 
unborn  fon  of  a  perfon  then  living,  this  exe- 
cutory devife  to  fuch  unborn  fon  would  be 
good  -,  becaufe  the  veiling  of  the  freehold  is. 
confined  within  the  legitimate  bounds  ;•  for 
upon  the  birth  of  fuch  fon,  the  freehold  will 
veft  in  him  j  or  upon  the  death  of  fuch  per- 
fon, without  any  fon,  it  muft  veft  or  continue 
fomewhere  elfe,  only  fubjed  in  either  cafe  to 
the  preceding  term.  But  neither  the  term, 
nor  the  freehold,  are  reftrained  from  alienation 
longer  than  the  law  allows. 


Executory  devifes  of  inheritance,  like  con- 
tingent remainders,  are  tranfmifiible  to  the 
heir  of  the  devifee,  if  he  dies  before  the  con- 


k  Fearne  315,6.    (3d  ed.) 
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tingency  happens.  A  determination  to  this 
effect  was  taken  notice  of  in  the  laft  lecture; 
And  in  a  '  modern  reporter  of  eflablifhed  cre- 
dit, there  is  a  cafe  on  the  fubject  of  remark- 
able nicety,  and  altogether  new,  I  believe,  as 
to  the  diflinclion  it  makes,  in  refpect  to  de- 
fcents.  A  teftator  devifed  lands  to  his  fon 
George  his  heirs  and  affigns  for  ever,  but  if  he 
happened  to  die  under  the  age  of  twenty-one 
years,  leaving  no  ifTue,  then  to  Catharine  the 
teftator's  mother  in  fee.  The  mother  died  in 
the  life  time  of  George,  and  then  George  died 
without  iflue  under  the  age  of  twenty-one 
years.  The  caufe  was  ended  by  accommoda- 
tion ;  but  all  the  judges  of  the  common  pleas 
are  faid  to  have  been  agreed  in  opinion,  that 
by  virtue  of  the  executory  devile  to  Catharine 
the  lands  defcended  to  fuch  perfon  as  was  her 
heir  at  law  at  the  time  the  contingency  happened, 
and  riot  to  fuch  perfon  as  was  her  heir  at  law 
at  .the  time  of  her  deceafe  -,  which  formed  a 
different  courfe  and  channel  of  inheritance, 
and  produced  the  fame  effect,  as  if  me  had 
furvived  the  happening  of  the  contingency, 
and  the  executory  devife  had  veiled  in  her  life 
time,  . 

i  2  Wilf.  29. 

By 
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By  a  resolution  alfo  noticed  in  the  laft  lec- 
ture it  appears,  that  executory  devifes  of  free- 
hold are  affignable,  like  other  poflible  inte- 
refts,  either  for  a  valuable  confideration,  or 
what  is  there  called  a  confideration  in  the  fc- 
eond  degree.  But  this  is  under  the  aid  and 
protection  of  a  court  of  equity ;  for  in  the 
fame  cafe  m  it  feems  fettled,  that  they  do  not 
regularly  pafs  by  a  conveyance.  However, 
executory  devifes  of  freehold  interefts,  as  well 
as  contingent  remainders,  may  be  pafled  away 
by  eftoppel,  as  it  is  exprefled,  where  n  the 
perfon  intitled  to  fuch  future  intereft,  is  a 
party  to  a  fine  levied,  or  a  recovery  fuffered ; 
for  thefe  acts  effectually  bar  both  himfelf,  and 
tKofe  claiming  under  him. 


III.  I  come  now  to  the  third  fort  of  exe- 
cutory devifes,  namely,  where  a  term  of  years, 
or  other  perfonal  eftate  is  bequeathed  to  one 
for  life,  with  remainder  over.  Thus  °  where 
a  teftator,  pofTefled  of  a  term  of  years,  devifed 
it  to  A,  after  the  death  of  his,  the  teftator's, 


»  i  Vez.  41 1.  "  Pol.  69.  2  Cro.  593. 

0  8  Co.  94.  b. 
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wife,  and  that  his  faid  wife  mould  have  the 
ufe  and  occupation  of  the  premifes,  during 
her  natural  life,  the  devife  over  was  adjudged 
good,  by  way  of  executory  devife.  In  a  fub- 
fequent  cafe, p  where  a  termor  for  years  de- 
vifed  to  his  father  for  life,  and  after  his  de- 
ceafe  to  Elizabeth,  the  teftator's  lifter,  and  the 
heirs  of  her  body,  this  was  holden  a  good  exe- 
cutory devife  to  Elizabeth,  and  that  it  makes 
ho  difference,  whether  the  ufe  or  profits  of 
lands,  or  the  lands  themfelves,  are  given  to 
the  firft  devifee.  Thefe  refolutions  were  iii 
the  reign  of  James  the  firft,  and  in  actions  at 
common  law.  It  was  not  till  long  afterwards 
that  by q  a  determination  of  the  court  of  chan- 
cery, it  became  fully  fettled,  that  a  devife 
over  even  of  houfehold  goods,  after  a  prior 
devife  for  life,  and  without  limiting  the  ufe 
merely  to  the  prior  devifee,  was  valid  j  and 
thus  it  is  now  eftablifhed. 

In  regard  to  limitations  of  terms  for  years, 
and  of  other  perfonal  eftate,  we  are  firft  to 
obferve,  that  they  cannot,  properly  /peaking, 
be  in  tailed.  A  r  devife  of  .a  term  to  A.  and 


f  10  Co.  46.  b.  1 1  Wms.  i.    2  Atk.  312. 

r  i  R.  A.  6n. 

the 
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the  heirs  male  of  his  body,  and  for  default 
of  fuch  iflue  to  B.  and  the  heirs  male  of  his 
body,  vefts  the  whole  intereft  in  the  firft  ta- 
ker, and  it  becomes  tranfmifiible,  not  to  his 
heirs  indeed,  or  the  heirs  of  his  body,  but  to 
his  next  of  kin,  like  other  perfonal  eflate,  if 
he  makes  no  exprefs  difpofition  of  it  in  his 
life  time,  or  by  will.  But  here  a  diftindtion 
is  to  be  made  between  a  term  in  grofs,  as  it  is 
called,  fubfifting  antecedently  to  the  limita- 
tion of  it  in  queftion,  as  this  cafe  was,  and 
one  created  de  novo.  For  s  if  a  tenant  in  fee 
devifes  to  J.  S.  and  the  heirs  male  of  his 
body  for  five  hundred  years,  tho  this  term 
alfo,  fo  created  de  novo,  will  go  to  the  perfonal 
reprefentative,  and  not  to  the  heirs  of  the  bo- 
dy of  J.  S.  yet  if  he  die  without  iflue  male, 
the  term  mail  ceafe,  for  the  benefit  of  the 
teftator's  heir  at  law.  If, '  however,  it  ap- 
pears to  be  the  intention  of  him,  who  creat- 
ed the  term,  to  fever  it  abfolutely  from 
the  inheritance,  fuch  intention  mufl  pre- 
vail. 


•  10  Co.  87.   i  Wms.  366. 

*  I  Wms.  376.     I.   The  laft  learned  editor  here  refers  to  two 
modern  cafes,  both  rather  of  a  complicated  nature,  relative  to  the 
feverance  of  terms  from  the  inheritance,  viz.  2  Wilf.  3*9  &c. 
&  i  Bro.  69  &c. 

It 
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It  is  the  efkblifhed  principle,  that u  the 
limitation  over  of  a  term,  after  a  general 
failure  of  ifTue,  is  void  as  being  too  remote. 
However  the  court  of  chancery  has,  in  many 
cafes  of  executory  devifes  of  terms,  after  a 
dying  without  ifTue,  ftudioufly  caught  at  any 
circumftance  that  indicated  the  deflator's  -in- 
tention to  confine  the  generality  of  the  ex- 
preflion  to  a  dying  without  ifTue  living  at  feme 
perfons  deceafe,  and  thereby  to  effectuate  the 
devife.  This  eminently  appears  in  the  fol- 
lowing example,  which  I  fhall  recite  at  large. 
A'termor  devifed  to  his  fon  Henry  for  life  and 
no  longer,  and  after  his  deceafe  to  fuch  of 
the  ifTue  of  the  faid  Henry  as  Henry  by  his 
will  mould  appoint,  and  in  cafe  Henry  mould 
die  without  ifTue,  then  the  teflator  devifed  the 


*  I  Wms.  366,  7.     2  Atk.  314.  376. 

*  I  Wms.  432. See  alfo  very  ftrongly  to  the  fame  ef- 

fedl  6  Bro.  ca.  parl.  309  Sec.  where  the  circumftances  to  reftrain 
the  generality  of  the  expreffion  *'  die  without  iflue  "  to  iffue 
living  at  the  death  appear  more  (lender  ;  and  itill  farther  i  Durn. 
&  Eaft  593  &c.   where  the  only  reafon  for  fuppoflng  that  the 
teftator  looked  to  a  dying  without  iffue  living  at  the  death  of 
the  firft  tenant  f»r  life  feems  to  be  the  devife  over  to  a  brother 
of  fuch  tenant  for  life.     As  to  «'  the  contingency  in  that  cafe 
having  in  faft  happened  within  the  time  limited,"  fee  lord 
chancellor  Talbot's  reafoning,  that  deeds  and  wills  muft  depend 
for  their  validity  on  the  time  of  making  them,  and  not  be  made 
good  by  fubfequent  events.     (C.  T.  T.  27.) 

VOL.  II.  R  term 
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term  to  his  brother  Albinus.  Henry  died 
without  iflue  living  at  his  death:  whereupon 
the  queflion  was,  whether  the  term  mould  go 
to  the  executors  of  the  teftator,  or  to  the  ex- 
ecutors of  Henry,  or  to  Albinus.  The  lord 
chancellor  obferved,  that  the  expreflion  of 
dying  without  iflue  has"  two  fenfes ;  fi  rft,  a 
vulgar  fenfe,  and  that  is,  dying  without  leav- 
ing iflue  at  the  perfon's  deceafe,  fecondly,  a 
legal  fenfe,  and  that  is,  whenever  there  is  a 
failure  of  iflue  ;  and  that  if  this  will  be  taken 
in  a  vulgar  fenfe,  namely  thus,  if  Henry  dies 
without  leaving  iflue  at  the  time  of  his  death, 
then  the  devife  over  to  Albinus  is  good ;  which 
feemed  to  be  the  meaning  of  the  teftator  $  for 
it  muft  be  intended  fuch  iflue  as  Henry 
mould,  or  at  leaft  might  appoint  the  term  to; 
which  muft  be  intended  iflue  then  living:  and 
this  conftruction  mall  be  the  more  favoured, 
in  regard  it  fupports  the  will,  whereas  the 
other  deftroys  it.  Therefore  he  held,  that 
the  devife  over  to  Albinus  was  good. 

In  another  point  of  view,  the  cafes  feem, 

at  firft  fight,  to  have  gone  a  great  length  in, 

favour  of  thefe  executory  bequefts  of  perfonal 

4  property. 
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property.  For  there  are r  authorities  to  prove, 
that  a  devife  over  of  perfonal  property,  after 
a  prior  executory  devife  thereof  in  tail,  is  good, 
provided  the  perfon  to  take  by  virtue  of  fuch 
prior  devife  never  comes  in  ejfe.  But  this  is 
analogous  to  the  *  doctrine  before  laid  down 
concerning  eftates  of  inheritance ;  and  in  ef- 
fect it  does  not  reftrain  the  power  of  alienation 
longer  than  if  the  prior  executory  devife  only 
was  allowed.  Becaufe,  if  no  perfon  come 
in  ejje  to  take  by  virtue  of  that  devife  (which 
muft  be  decided  within  the  period  prefcribed 
by  law)  the  devife  over  has  its  operation. 
On  the  other  hand,  if a  fuch  perfon  once  come 
in  ejfe,  to  whom  an  eftate  tail  is  limited  In  a 
term  for  years  or  other  perfonal  property,  the 
whole  intereft  immediately  veils  in  him,  there 
is  an  end  of  all  the  ulterior  devifes,  and  if  he 
die  the  next  day,  his  abfolute  right  is  tranf- 
ferred  to  his  perfonal  reprefentative.  Thusb, 
if  a  term  be  limited  to  A.  for  life,  remainder 
to  his  firft  and  other  fons  in  tail,  remainder  to 
B.  for  life,  remainder  to  his  firft  and  other 
fons  in  tail,  as  foon  as  B.  has  a  fon  born,  the 

•  ffo^nal  jfc 

y  Dougl.  494.  503,  4.  n.    5  Brown's  parl.  ca.  435. 
z  Ante  p.  230,  i.        «  Brown  274 — 379—286. 
b  S  Br.  parl.  ca.  445. 

R  2  abfolute 
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abfolute  right  vefts  in  fuch  Ton,  and  there  is 
an  end  of  all  ulterior  remainders,  but  his  right 
is  liable  to  be  devefled  by  the  contingency  of 
A.'s  having  a  fon,  whofe  claim  ftands  prior 
to  thofe  of  B.  himfelf  as  well  as  of  his  fons. 

The  fame  analogy  is  maintained  between 
real  and  perfonal  eftates,  in  regard  to  the e  pof- 
fible  fufpenfion  of  the  power  of  alienation  for 
the  fpace  of  twenty-one  years  after  the  birth 
of  an  unborn  fon :  and  there  is  no  difference 
whether  the  limitation  of  a  term  of  years  is 
by  will  or  a  deed  of  truft. 

I  have  before  repeatedly  intimated,  that  the 
limitation. of  a  perfonal  eftate  to  any  one  in 
tail  veils  the  whole  in  him.  Thus d,  where 
a  teftator,  after  directing  money  to  be  laid  out 
in  the  purchafe  of  lands  to  be  fettled,  be- 
queathed the  reft  of  his  perfonal  eftate  to  A. 
and  the  heirs  male  of  his  body,  the  lord  chan- 
cellor declared  the  perfonal  eftate  could  not  be 
intailed,  but  the  whole  and  ultimate  property 
thereof  vefted  in  A.  But  a e  devife  to  A.  for 


•  i  Vern.  234.  257.  304,  5.  *  i  Wms.  290.    2  Vez. 

233.  '  Ca.  temp.  Finch.  279  &c. 

life, 
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life,  and  afterwards  to  his  ifiue,  does  not  in- 
large  the  eftate  to  A,  but  after  his  death  the 
whole  vefts  in  the  iffue,  and  a  remainder  over 
is  void.  In  a f  cafe  of  this  kind,  where  the 
devifee  for  life  of  a  term  was  likewife  refi- 
duary  legatee,  and  never  had  any  iffue,  the 
lord  chancellor  held,  the  remainderman  had 
no  title,  but  that  the  intereft  claimed  by  him 
vefted  in  the  fir  ft  devifee  (in  addition  to  his 
intereft  for  life)  by  virtue  of  the  refiduary 
claufe,  and  from  him  puffed  to  his  executor. 
Here  the  claim  of  the  remainderman,  after 
an  indefinite  extinction  of  iffue  male,  was  too 
remote,  as  tending  to  a  perpetuity.  But  it 
feems  the  immediate  iffue  male,  (had  there 
been  any)  of  the  firft  taker,  would  have  been 
intitled  to  the  whole,  in  preference  to  his 
claim  under  the  refiduary  claufe.  For  the 
term  "  iffue  "  feems  properly  a  word  of  pur- 
chafe  (as  the  defignation  of  a  fecond  taker  of 
an  eftate,  and  as  oppofed  to  words  of  limita- 
tion, which  defcribe  and  inlarge  the  intereft  of 
the  firft  taker)  and  operates,  as  fuch,  in  this 
kind  of  executory  devife.  Indeed g  it  has  been 

•/ 

f  C.T.T.  21  &c. 

8  2  Vern.  195, 6.  See  i  Wins.  370,  i.  C,  T.  T.  17.  But 
fee  i  Wms.  132  &c.  2  Vcz.  233  &c.  Fearne  383  (3d.  ed.) 
ante  p.  203. 

R  3  determined, 
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determined,    that    even  the  words    "    heirs 

of  the   body,"   applied  to  a  term   of  years 

in    a  marriage   fettlement    might    be    words 

of  purchafe  ;    and  when   they    are  fo   con- 

ftrued,  and  as  equivalent   to  '«  iffue,"  there 

k  is  no  neceffity  that  the   iffiie   mould   fur* 

vive    the   firft  taker  or  anceftor,  fo  as  to  be 

ftri<ftly  and  properly  his  heir.     In  the  follow- 

ing cafe  alfo,  the  term  "  iffue  "   was  confi- 

dered  as  defcriptive  of  the  perfon  to  take  by 

purchafe,   where  the  parent  died  in  the  life 

time  of  the  teftatrix,  and  in  whom  therefore 

nothing  could  attach  by  the  will.     Such  l  tef- 

tatrix  devifed  to  her  two  nieces,  naming  them, 

to   each  one  half  of  the  produce   of  bank 

flock,  and  to  their  t//uey  and  if  either  of  them 

mould  happen  to  die  before  the  legacy  be- 

came due  to  her,  and  mould  leave  no  iffue, 

the  fhare  of  her  fo  dying  mould  go  to  the 

furvivor,   the  lord  chancellor  decreed  a  mo- 

iety of  the  produce  of  the  bank  ftock  to  the 

fon  of  one  of  the  nieces,  tho  fuch  niece  died 

in  the  life  time  of  the  teftatrix. 

I  £hall  now  briefly  mention  the  qualities  in- 
cident to  this  third  fort  of  executory  devife. 


238.  *  3  Atk.  396. 

l.  Executory 
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i.  Executory  bequefls  of  perfonal  eftate, 
while  contingent,  are  clearly  tranfmiflible 
to  the  reprefentative  of  that  perfon  who  is 
the  firft  or  immediate  object  of  the  teftator's 
bounty.  Thus,  in  a  leading  cafe,  proper 
therefore  to  be  recited  k,  the  teflator  directed, 
that  if  his  fon  Charles  mould  die  without 
iflue  male  of  his  body  then  living,  or  which 
might  afterwards  be  born,  the  teflator's 
daughter  mould  receive,  at  her  age  of  twen- 
ty-one, or  day  of  marriage,  which  fhould 
firft  happen,  the'  farther  fum  of  £.  3500,  in 
addition  to  the  fum  of  £.  2500,  before  be- 
queathed -,  but  in  cafe  the  contingency  of  his 
faid  fon's  dying  might  not  happen  before  his 
daughter's  faid  age  or  marriage,  ihe  jfhould  be 
paid  the  £,  3500,  whenever  it  might  after 
happen.  Then  the  teftator  devifed  his  real 
eftate  to  his  fon  in  tail,  charged  with  the  pay- 
ment of  the  faid  £.  3500,  whenever  it  mould 
become  due  and  payable.  The  daughter  mar- 
ried, having  attained  her  age  of  twenty-one, 
and  died  in  her  brother's  life  time,  leaving 
her  hufband  furviving  her,  who  took  out  ad^ 
miniftration,  and  then  her  brother  died  with- 
out iffue  male.  The  lord  chancellor  held, 


117. 

R  4  that 
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that  altho  the  legacy  did  not  absolutely  veil, 
becaufe  the  contingency  might  never  have 
arifen,  yet  it  was  carrying  it  too  far  to  fay, 
that  it  did  not  veft  at  all,  or  not  fo  as  to  be 
tranfmiffible  ->  and  that  a  contingent  interejl 
mighty  as  well  as  a  certainty,  be  tranfmlflible  to 
the  reprefentatl'ue ;  and  he  decreed  the  legacy 
fhould  be  ralfed  for  the  benefit  of  the  admi- 
niftrator :  which  decree  was  affirmed  in  the 
houfe  of  lords.  In  a  '  recent  cafe,  a  teftator 
devifed  the  refiduum  of  his  perfonal  eftate  to 
his  wife  for  life,  and  after  her  deceafe  to  their 
children,  and,  if  {he  fhould  die  childlefs,  to 
his  two  brothers,  and  if  either  of  them 
fhould  die  without  ifTue,  to  the  furvivor. 
They  both  died  in  the  life  time  of  the  widow, 
and  their  intereft  was  held  tranfmiffible  to 
their  refpective  reprefentatives. 

2.  It  feems  very  clear,  that"  thefe  execu- 
tory and  contingent  interefts,  by  virtue  of 
bequefts  of  perfonal  eftate,  may  be  affigned, 
releafed,  and  transferred  while  they  remain 
mere  poffibilities. 


1  i  Bro.  181. 

*  2  Freem.  250.    z  Wms.  608.     3  Wms.  132. 


Thefe 
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Thefe  tranfmiffible  and  transferrable  qua- 
lities feem  to  have  always  been  confidered  as 
common  to  executory  devifes  of  every  clafs. 

3.  But  in  a  third  quality,  that  of  being  de- 
vifable,  executory  devifes  of  perfonal  eftate 
were  underftood  to  differ  from  thofe  of  free^ 
hold.  Thus  where B  a  teftator  devifed  a  term 
after  his  wife's  death  to  his  fon,  and  made  his 
wife  executrix,  who  proved  the  will,  and 
confented  to  the  legacy,  and  the  fon  be- 
queathed his  intereft,  and  died  in  his  mother's 
life  time,  and  me  afterwards,  by  her  will,  dif- 
pofed  of  the  refidue  of  this  term  in  a  diffe- 
rent manner,  the  lord  keeper  decreed  the 
lands  to  be  enjoyed  according  to  the  will  of 
the  fon,  and  not  according  to  that  of  his  mo- 
ther. This  cafe,  I  believe,  was  the  firft  of 
the  kind,  to  which  °  fubfequent  adjudications 
have  conformed.  Even  this  fuppofed  dif- 
tinction  however  is  now  done  away,  and  ex- 
ecutory interefts  of  real  as  well  as  perfonal 
eftate  are  holden  to  be  devifable. 


Pol.  44,  »  i  Wins.  573. 
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LECTURE     XXVIII. 


Of  the  title  to  eftates,  by  defcent,  and  by  pur- 
chafe,  without  any  deed  or  inftrumcnt  in 
writing. 


HAVING  endeavoured,  in  the  three 
laft  lectures,  to  arrange  the  abftrufe 
doctrine  of  eftates  in  expectancy  in  a  method 
as  intelligible,  and  to  convey  as  much  ufeful 
knowledge  on  that  fubject,  as  I  was  able,  the 
next  and  laft  view  in  which  eftates  may  be 
confidered,  is  the  title  9  by  which  they  may  be 
acquired.  This  will  be  treated  of  at  large  in 
the  prefent  and  three  following  lectures. 

It  has  already  been  obferved,  that  eftates 
can  accrue  only  by  two  means,  defcent^  and 
purcbafe,  which  latter  word,  in  legal  fignifi- 
cation,  includes  every  kind  of  title  thereto, 
except  only  hereditary  tranfmiflion :  it  a- 
mounts  therefore  to  no  more  than  faying, 

that 
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that  a  man  is  either  by  deed,  devife,  efcheat, 
and  the  other  means  allowed  by  law,  the  firft 
acquirer  in  his  family  of  the  eftate  in  quef- 
tion,  or  elfe  derives  it  from  his  anceftors. 

I.  The  rules  and  canons,  which  direct  and 
govern  the  defcendible  quality  of  eftates  from 
the  ancestor  to  the  heir,  are  in  common  un- 
derftanding,  and  unlefs  where  the  contrary  is 
exprefled,  referred  and  confined  to  eftates  in 
fee  fimple.  I  proceed  therefore  to  confider 
in  what  courfe  hereditary  fucceffion  to  landed 
eftates  is  regulated  by  the  laws  of  England. 
But  I  mail  not  pretend  or  attempt  to  convey 
all  the  ufeful  doctrine  on  this  fubject,  becaufe 
it  has  already  been  fo  well  digefted,  remem- 
bering alfo  that  fir  William  Blackftone,  long 
before  the  publication  of  his  commentaries, 
committed  to  the  prefs  his  law  of  defcents,  to 
which  he  prefixed  his  opinion,  how  difficult 
it  was  to  difcufs  thefe  points  in  an  adequate 
manner  by  any  a  oral  inftru&ion.  There  is 
k  another  obfervation  of  that  great  author. 


*  The  reader,  it  is  hoped,  will  recollect  in  this  as  in  other 
paffages  the  defign  of  preferring  the  language  of  the  Viixerian 
fchool. 

*  2  Black,  comm.  201, 

proper 
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proper  to  be  borne  in  mind,  viz.  that  the  rules 
relating  to  purchafes,  whereby  the  legal  courfe 
of.defcents  is  broken  and  altered,  perpetually 
refer  to  the  fettled  law  of  inheritance,  as  a 
datum  or  firft  principle  univerfally  known,  and 
upon  which  their  fubfequent  limitations  ar,e  to 
work, 

I  mall  firft  premife,  (wiming  not  to  tread 
the  fame  ground  in  the  fame  tract,  with  thofe 
who  have  written  before  me)  that  he,  who 
claims  by  defcent  in  fee  fimple,  muft  be  heir 
to  the  perfon  laft  actually  feifed  of  the  eftate, 
and  muft  alfo  be  of  the  blood  of  the  firft  pur- 
chafer  or  acquirer. 

Acquifition  by  defcent  is  not  natural,  but 
merely  pofitive,  and  founded  on  the  policy  of 
municipal  laws,  as  is  well  maintained  in  ,an 
c  elegant  little  treatife,  intitled  confiderations 
on  the  law  of  forfeiture.  Therefore  the  nu- 
merous and  arbitrary  rules,  by  which  its 
courfe  is  either  directed  or  intercepted,  caji 


*  15  &c.— — — A  work  afcribed  to  that  very  eminent  and  ac- 
complifhed  lawyer,  the  honorable  C.  Yorke. 

3  never 
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never  properly  be  efteemed  or  objected  to  as 
violations  of  natural  juftice. 

The  feudal  constitutions,  (which  are  the 
principal  foundation  of  our  laws  refpecting 
landed  property)  required,  that  he,  who  claim- 
ed by  defcent,  mould  ftrictly  deduce  his  pe- 
digree as  heir  from  the  firft  purchafer.  But 
our  law  has  mitigated  the  rigor  of  the  rule 
from  the  difficulty  of  complying  with  it ;  and 
with  us,  it  is  fufficient,  that  the  claimant 
prove  himfelf  heir  to  the  perfon  laft  actually 
feifed,  tho  it  is  ftill  neceflary,  where  the  firft 
purchafer  is  known,  and  where  confequent- 
ly  fuch  difficulty  of  genealogical  evidence  does 
not  occur,  to  mew  that  he  is  of  the  blood  of 
fuch  firft  purchafer. 

As  to  the  perfon  laft  feifed,  he  ought  regu- 
larly to  have  been  aftually  feifed  of  the  eftate 
in  queftion,  not  intitled  to  enter  upon  it 
merely,  in  order  to  be  fuch  an  anceftor,  from 
whom  it  may  be  tranfmitted.  The  illuftra- 
tion  of  the  rule  is  commonly  made  in  the 
following  manner.  If  a  father,  having  a  fon 
and  a  daughter  by  his  firft  wife,  and  a  fon  by 

his 
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his  fecond,  die  feifed  in  fee  fimple,  and  the 
cldeft  fon  enter  and  die  feifed,  his  fitter  fhall 
inherit  to  her  deceafed  brother  of  the  whole 
blood,  in  exclufion  of  the  brother  of  the  half 
blood.  This  is  referred  to  two  legal  apoph- 
thegms, nonjus,  fedfeifina,  faclt  Jtipitem,  and 
foffeffiofratrisfacitfororem  ej/e  haeredem.  But 
if  the  elder  brother  had  never  actually  entered, 
the  younger  brother  would  have  excluded  his1 
fifter,  becaufe  he  is  heir  to  his  father,  who  in 
fuch  cafe  would  have  been  the  perfon  laft  ac- 
tually feifed.  In  regard  to  d  incorporeal  he- 
reditaments, as  rents  and  advowfons,  it  is  ne- 
ceffary,  that  there  mould  be  receipt  of  the 
rent,  or  prefentation  to  the  advowfon,  in  order 
to  form  an  anceftor  fo  feifed  as  to  tranfmit 
thefe  hereditaments  to  his  heir.  But  as  to 
lands,  e  if  there  be  a  leffee  for  years,  the  per- 
fon intitled  to  the  inheritance  may,  without 
actual  receipt  of  rent,  tranfmit  the  eftate  as 
an  anceftor  laft  actually  feifed,  becaufe  the  vi- 


*  I  In  ft.  1  5.  b.  —  —  If  it  was  an  advowfon  in  grofs  ;  —  but  feifin 
of  a  manor  is  good  feifin  of  advowfon,  common  &c.  appendant 
or  appurtenant,  (n.  i.  ibid.  i3th  ed.  cites  Hal.  MSS.) 

e  i  Inft.  15.  a.  and  fee  n.  z,  3.  (i3th  ed.)    3  Atk.  469  &c. 


carous 
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carious  pofTeffion  of  the  lefTee  for  years  is  his 
pofleflion.  This  dodtrine  feems  analogous  to 
the  antient  laws  of  Rome,  "  Cefenniam  pojjedifle 
propter  ujum  fruttum  non  negas :  qui  colonut 
habuit  conduttum  dc  Cefennid  fundum,  cum  idem 
ex  eadem  conduct ione  fuerit  infundo,  dubium  eft, 
quin^Ji  Cefennia  turn  pojfidebaty  cum  erat  colonus 
in  fundoy  poft  ejus  mortem  bares  [who  in  this 
cafe  was  a  bczres  fattus  or  devifee]  eodem  jure 
poffedfrit  ?  dcinde  ipfe  Cacina,  cum  circuiret 
prcedia,  venit  in  ijlum  fundum,  rationes  accepit 
a  colono :  funt  in  earn  rem  teftimonia  f."  Far- 
ther, the  neceffity  of  an  a&ual  feifin  feems 
confined  to  cafes,  where  the  fee  fimple  re- 
mains intire.  For  how  can  there  be  any 
thing  correfpondent  to  a&ual  feifin  in  remain- 
ders, and  fuch  reverfions,  to  which  no  rent  is 
incident  ?  In  thefe  inftances  therefore  the 
claimant  muft  ftill  (according  to  the  an- 
tient ftric~tnefs  in  all  cafes)  be  heir  of  the 
firft  purchafer.  As  if  an  eftate  be  limit- 
ed to  A.  for  life,  remainder  to  B.  in  tail, 
remainder  to  C.  in  fee,  after  the  eftate  tail 
is  fpent,  the  heir  of  C.  will  be  intitled,  tho 
C.  the  firft  purchafer  or  acquirer,  and  to 

f  M.  T.  Cic.  orat.  pro  A.  Caecina. 

whom 
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whom  as  anceftor  fuch  perfon  claims  to  be 
heir,  died  during  the  continuance  of  the  eftate 
tail,  and  without  any  adual  poffeflion  and 
enjoyment  of  the  lands.  For  we  have  be- 
fore feen,  that  not  only  veiled  remainders, 
as  fhe  above  cafe,  but  contingent  and  execu- 
tory interefts  alfo,  are,  before  the  contingency 
happens,  tranfmiffible  to  heirs.  In  g  regard 
to  which,  the  rule  is,  that  a  perfon,  who  claims 
a  fee  fimple  by  defcent  from  one,  who  was 
firft  purchafer  of  the  reverlion  or  remainder, 
expectant  on  a  freehold  eftate,  muft  make 
himfelf  heir  to  fuch  purchafer,  at  the  time  when 
that  reverfion  or  remainder  falls  into  pofTef- 
fion. 


*  Fearne  449.  (3d  ed.)  3  Mod.  253  &c.  i  Vez.  I74&C. 
The  cafe  2  Wilf.  45  &c.  indeed  feems  contradictory  to  thefe 
authorities  and  alfo  to  2  Wilf.  29  &c.  Therefore  qu.  if  the  cafe 
Z  Wilf.  45  &c.  be  not  mifreported.— — -If  Anne  were  heir  to  her 
father,  when  the  reverfion  fell  into  poiTeffion,  the  eftate  tail  being 
ipent,  fhe  appears  indifputably  intitled.  It  throws  a  prejudice 
on  that  report,  to  find  it  Hated  as  a  matter  of  doubt,  whether  the 
ultimate  intereft  in  fee  referved  by  a  perfon  fettling  his  own  eftate 
was  a  remainder  or  a  reverlion.  Another  circumftance  to  difcredit 
that  report  is,  that  the  court  are  faid  to  have  decided,  that  an 
actual  entry  is  not  neceffary  to  avoid  a  fine  at  common  law, 
without  proclamations,  which  tho  true  was  not  fufficientto  main- 
tain that  adlion ;  for  that  fine,  levied  by  tenant  in  tail  in  poffeffion, 
devefted  the  reverfion,  and  put  the  reverlioner  to  the  neceffity  of 
bringing  a  formedon,  and  this  might  be  the  ground  of  the  judg- 
ment for  the  defendants  in  thzt-ejeflmevt ;  and  fo  the  refpedable 
reporter  might  be  miftaken  in  the  rea/oas  of  the  court. 

The 
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The  great  principle  is,  that  h  all  inheritan- 
ces are  to  defcend,  lineally  or  collaterally,  and 
mall  never  lineally  afcend.  A  lineal  proge- 
nitor can  never  be  immediate  heir  to  any  of 
his  pofterity,  dying  in  his  life  time.  Howe- 
ver, correfpondently  to  the  doctrine,  that 
makes  a  fitter,  of  the  whole  blood,  heir  to 
her  brother,  being  loft  aftually  feifed,  in  exclu- 
fion  of  their  half  brother,  *  a  father  has  a 
chance  of  inheriting,  indirectly,  an  eftate  in 
fee  limple,  originally  acquired  by  the  fon,  viz. 
where  it  devolves  to  an  uncle,  who  enters  and 
dies  feifed,  the  father  may  then  fucceed,  if  heir. 
It  may  alfo  be  remarked,  that  tho  a  father  or 
mother  cannot,  as  fuch,  inherit  immediately 
after  the  fon,  but  by  circuity,  in  the  manner 
I  have  mentioned,  yet  J  if  either  of  them  hap- 
pen to  be  alfo  coufin  to  the  fon,  and  as  fuch 
his  heir,  the  parent  may  immediately  inherit 
in  that  remoter  capacity. 

If  itk  be  known,  who  was  thefirfl:  purchafer 
of  an  eflate  in  fee  fimple,  and  the  claimant, 
altho  not  heir  to  him,  be  of  his  blood,  that  is 


•  h  Liu  §  3.     ilnft.  u.a. 
1  Hal.  com.  law,  c.  xi.  rule  5. 
J  Hal.  com.  law,  c.  xi.  rule  6.  k  2  Wms.  614. 

VOL.  II.  S  fufficient, 
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fufficient,  provided  fuch  claimant  be  heir  to 
the  perfon  laft  feifed.  As  if  the  father  pur- 
chafe  lands,  which  defcend  to  the  fon,  who  dies 
without  ifTue,  thefe  may  be  inherited,  through 
defect  of  a  nearer  heir,  by  the  fon's  paternal 
grandmother's  brother,  who  is  one  of  the  fon's 
great  uncles,  notwithftanding  fuch  kinfman 
could  never  have  fucceeded  to  the  father,  the 
firft  purchafer,  tho  of  his  blood,  while  any  of 
the  father's  paternal  line  fubfifted. 


Having  touched  upon,  and  in  fome  meafure, 
I  hope,  elucidated,  thefe  fundamental  maxims, 
I  proceed  to  obferve,  that  as  to  hereditary  fuc- 
ceiTion  in  lineal  defcent  merely,  the  rules,  in 
general,  are  extremely  clear  from  doubt  and 
obfcurity.  The  eldeft  fon>  exclufively,  fuc- 
ceeds,  but  the  daughters,  where  there  is  no 
fon,  inherit  jointly  in  coparcenary,  and  !  that 
whether  they  are  by  the  fame  or  different 
mothers,  tho  between  collaterals  one  of  the 
half  blood  can  never  be  immediate  heir.  The 
original  male  flock  alfo  is  conftantly  prefer- 
red ;  and  the  reprefentative  perpetually  repre- 

' 


Jfc'fU 

1  Hal.  com.  law,  c.  xi.  rule  4. 

fents 
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Tents  his  inheritable  anceftor.  As  if  A.  feif- 
ed  in  fee  fimple  hath  three  fons,  B,  C,  and 
D,  and  B.  has  iflue  E.  a  daughter,  and  dies, 
and  then  A.  dies  feifed,  E.  mall  inherit  as 
heir  to  her  grandfather,  and  C.  and  D.  her 
uncles  will  be  entitled  to  nothing  in  the  lands. 
But  here,  tho  I  am  treating  in  general  of  de- 
fcents  in  fee  fimple,  I  mufr.  notice  a  wide  dif- 
ference between  them  and  defcents  in  fee  tail. 
For  m  if  a  fon  be  attainted  of  treafon  during 
the  life  of  his  father,  donee  in  tail,  and  die, 
having  iiTue,  and  then  the  father  die,  the  eftate 
fhall  defcend  to  the  grandchild,  fecundum  for- 
mam  doni,  not withftan ding  the  attainder,  but 
it  is  other  wife  in  the  cafe  of  a  fee  fimple. 

I  fhall  here  alfo  mention  a  remarkable  cafe, 
relating  to  cuflomary  defcents,  n  alluded  to  for 
another  purpofe,  as  to  the  argument  of  the 
court,  in  a  former  lecture.  A.  °  had  ifTue  three 
fons,  B.C.  and  D,and  D.  the  youngefb  died  leav- 
ing a  daughter  E,  then  A.  purchafcd  lands  of 
the  nature  of  borough  Engliflv  namely,  de- 
fcendible  to  the  youngeft  fon,  and  died,  it  was 
adjudged,  that  thefe  lands  mould  defcend  to 

•  Conf.  law  forf.  85,  66.  n  Ant.  p.  1 23,4; 

•  Ld.  Raym.  1024.  &c. 

S  2  E ;  and 
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E  ;  and  tho  it  was  obje&ed,  that  me  could  not 
make  herfelf  heir  to  her  grandfather,  the  per- 
fon  laft  feifed,  yet  it  was  anfwered  by  the 
court,  that  (lie  muft  make  herfelf  heir  to  him 
that  was  lafl  feifed  according  to  the  cuftom-, 
and  if  the  cuftom  extend  to  reprefentatives, 
then  me  is  heir  to  her  grandfather,  who  was 
kft  feifed. 

I  have  p  formerly  mentioned  the  familiar 
maxim,  that  a  baftard  can  have  no  heirs  ex- 
cept his  own  progeny.  But q  if  the  if/lie  of 
a  baftard  purchafe  lands  in  fee,  and  die  child- 
lefs,  altho  thofe  lands  cannot  defcend  to  any 
heir  on  the  part  of  the  illegitimate  father,  yet 
the  heir  on  the  part  of  the  mother  of  fuch  firft 
purchafer  may  fucceed.  The  fame  rule  ob- 
tains, if  the  father  of  the  firft  purchafer  were 
attainted.  For  the  maternal  heir  makes  no 
conveyance  of  hereditary  title  through  fuch 
illegitimate  or  attainted  perfon.  But  where 
the  blood  is  fo  corrupted  by  attainder  for  trea- 
fon  or  felony,  no  perfon  who  muft  make  his 
derivation  of  defcent  to  or  through  the  party 
attainted,  can  inherit.  Where,  r  however,  the 
srfj  ^TfS^  ion:  ^rSmfr  't'elifit  vJIonV  : 

- . .  I!  VoL  I.  j>.  39$.  «  Noy  159.,  IfiO 

•  Conf.  law  forf.  87.     i  Vent.  413 — 4zj. 

attainted 
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attainted  perfon  need  not  to  be  mentioned  in 
the  courfe  of  defcent,  as  between  two  fons  of 
an  attainted  father,  nothing  hinders  one  bro- 
ther from  inheriting  to  the  other;  fince,  agree- 
ably to  the  rule  of  law,  the  defcent  is  imme- 
diate ;  he  can  make  himfelf  heir  to  the  perfon 
lafl  feifed  without  mention  of  the  father. 

The  cafe  I  have  lafl  inftanced,  is  a  fuccef- 
fion,  not  in  the  defcending,  but  in  the  collate- 
ral, line ;  which  is  a  fubject  involved  in  rather 
more  obfcurity,  but  happily  digefted  and  ex- 
plained in  fir  William  Blackflone's  law  of  de- 
fcents,  to  which  I  have  before  alluded.  I 
mail  therefore  briefly  obfe^ve,  that  for  de- 
fault of  ifTue  of  the  perfon  lafl  dying  feifed, 
the  inheritance  will  defcend  collaterally  to  the 
eldefl  brother  and  his  progeny,  for  default  of 
brothers  and  flflers  and  their  iffue,  to  the  eldefl 
paternal  uncle  and  his  defcendants,  and  fo  on, 
while  any  are  left  of  the  paternal  line,  firfl 
calling  in  the  genuine  ftock  in  injinitum,  and 
then  the  heirs  on  the  part  of  the  paternal 
grandmother,  the  paternal  great  grandmother, 
and  fo  upwards.  When  the  blood  of  the  fa- 
ther wholly  fails,  then,  and  not  before,  the 
maternal  flem  is  to  be  received.  But  in  what 

83  I  have 
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I  have  here  advanced,  I  have  confidere4  the  Ton 
as  the  firft  purchafer.  For  *  if  the  eftate  noto- 
rioufly  defcended  from  the  father,  it  mould  ne- 
ver have  been  inherited  by  the  maternal  line, 
but  efcheated,  and  fo  e  converfo. 

I  mall  not,  for  the  reafons  above  intimated, 
be  prolix  on  this  head  of  defcents,  but  mail 
conclude  it  with  taking  notice  of  an  opinion 
of f  fir  William  Blackftone  on  the  fubject,  to 
which  I  can  by  no  means  accede,  and  which 
he  profefTes  to  be  contrary  to  the  doctrine  de- 
livered by  juftice  Manwoode,  as  reprefented 
by  Plowden,  and  to  the  fentiments  alfo  of 

*  Hal.  C.  L.  c.  xi.  rule  6. If  a  legal  and  equitable  eftate 

defcend  in  fee  fimple  to  the  fame  petfon,  the  one  from  the  pa- 
ternal, the  other  from  the  maternal,  line,  there  is  an  end  of  the 
truft  ;  a  man  cannot  be  truftee  for  himfelf;  he  may  difpofe  of 
the  whole  as  he  pleafes ;  the  truft  and  legal  eftates  fhall  not 
open  on  his  death,  and  be  fevered  for  different  heirs,  but  having 
once  joined,  (hall  go  according  to  the  legal  eftate,  (Dougl.  771 — 
780)—'  •  I  hive  before  taken  notice,  (p.  8,  9.)  that  if  an  eftate 
be  conveyed  to  a  man  and  his  heirs  on  the  part  of  his  mother, 
ftill  the  heirs  on  the  part  of  his  father  (hall  inherit.  And,  it 
iccms,  that  if  an  heir  ex  parie  mattrna,  tenant  in  fee,,  enfeoft" 
another,  and  a  rcinfeoifment  be  made  to  the  ufe  o/  the  maternal 
heirs,  ftill  the  heirs  ex  parle  paierna  fhall,  of  neceflity  inherit. 

(Dougl.  775.  n.  and  the  cafe  cited,  ibid.  773,  4..) As  in  real 

aclions  a  perfon  claiming  as  heir  muitfet  forth  his  title  by  defcent 
in  pleading  on  record,  fo  in  cjeftment  he  muft  prove  a  regular 
deduction  of  pedigrjse,  and  reputed  relationship  or  acknowledg- 
ments that  fuch  u  family  were  heirs,  is  too  loofe  evidence  eyeo, 
to  be  K  ft  to  a  jury.  (2  Black,  rep.  1099  &c.)!'J 
.,.«  2Bfcck.como).  23^9-uqnoq  "197  od  IIlW 

lord 
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lord  Bacon  and  fir  Matthew  Hale.  I  hope  to 
make  myfelf  intelligible  on  this  point  by  re- 
ferring to  the  numbers  or  figures  in  fir  Wil- 
liam Blackftone's  table  of  defcents  inhis  fecond 
volume,  which  the  ftudent  may  confult  at  lei- 
fure.  The  elegant  commentator  on  the  laws 
of  England  infifts,  that  the  iflue  of  the  pa-  j 
rernal  grandfather's  maternal  grandfather,  (in 
his  table  marked  n°  10.)  fhould  be  preferred 
to  the  iflue  of  the  paternal  grandmother's 
father,  (in  the  fame  table  marked  n°  j  i.)  that 
is,  the  more  remote  to  the  more  near,  in  order, 
as  he  alleges,  to  preferve  the  intire  and  regu- 
lar fymmetry  of  our  legal  courfe  of  defcents, 
and  to  avoid  uncertainty  and  contradiction. 
But  this  opinion  would,  by  analogy,  eilablim. 
a  preference  in  the  kindred  of  Ann  Godfrey  to 

either  of  the  flocks  before  mentioned,  and  in 

• 

the  kindred  of  Richard  Stiks's  mother  before 
thofe  of  Ann  Godfrey,  and  fo  upwards,  while 
ultimately  the  perfon,  received  as  heir,  muft  be 
confelT.:d  not  to  be  certainly  the  true  heir,  but 
only  received  becaufe  one  more  remote  could  not 
be  found,  namely  the  heir  of  tha{  family,  into 

.'tjb^da!;;.  '  '  • 

which  the  genuine  paternal  line  firjl  married, 
and  had  ifllie,  which  iflue  was  a  lineal  anceftor 
to  the  perfon  dying  feifed.  This  reafoning,  I 
truft,  will  be  very  perfpicuous  on  comparing 

84  it 
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it  with  the  genealogical  table,  tho  otherwife 
obfcure.  Then  as  to  the  contradiction,  the 
preference  of  nc  11.  to  n*  10.  by  no  means 
induces  the  preference  of  n°  1 4.  to  n*  1 1 ,  be- 
caufe  n°  14.  is  not  of  the  paternal  line  at  all, 
which  is  acknowledged  to  be  requifite,  and 
which  gives  an  undifputed  claim  to  intitle  that 
line,  before  any  of  the  maternal  blood  can 
fucceed.  Thus  fir  Matthew  Hale  "  infifts, 
that  where  the  fon  is  once  feifed,  his  grand- 
mother's brother  mall  fucceed  before  his  great 
grandmother's  brother;  (which  is  the  precife 
queftion  before  us)  becaufe  his  grandmother's 
brother  is  to  him  heir  on  the  part  of  his  father, 
and  being  nearer  than  his  great-grandmother's 
brother  is  preferred  in  the  defcent.  Another 
argument  of  fir  William  Blackftone  is  drawn 
from  the  authority  of  fir  Edward  Cokex, 
which  certainly,  if  it  go  to  the  prefent  con- 
troverfy,  oppofes  the  opinion  in  fupport  of 
which  it  is  vouched.  We  are  told,  it  is  the 
allowed  doctrine  of  fir  Edward  Coke,  that  the 
blood  of  the  Kempes  (alias  Sandies)  ihall  not 
inherit,  till  the  blood  of  the  Stiles's  (alias 
Fairfields)  fail,  and  that  the  blood  of  the 
Stiks's  does  not  fail,  till  both  n°  9.  andn°-io. 
^fehd  liiv  v_i  tosb  vas  n 

u  Hal.  C.  L.  c.  xi.  rule  6.  *  i  Inft.  12  b.' 

are 
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are  extinft.  But  the  anfwer  is,  that  the  blood 
of  the  Stiles's  does  not  fail  even  then,  nor  until 
n°  1 1 .  is  extinft  alfo,  for  n°  1 1 .  is  of*  the 
paternal  line,  or  blood  of  the  Stiles's,  as  well 
as  of  the  blood  of  the  Kempes.  And  there- 
fore fir  Edward  Coke  fays  of  the  Sandies, 
who  anfwer  to  n°  1 1 ,  "  for  both  thefe  are 
of  the  part  of  the  father :"  fo  that  it  feems 
furprifmg  how  this  author  happened  to  be 
vouched  for  the  purpofe  he  is  there  cited. 
Thefe  are  the  moil  flriking  reafons  alleged 
in  confutation  of  juflice  Manwoode's  aflertion, 
which  however  feems  not  much  fhaken,  and 
far  from  being  overthrown. 


II.  I  proceed  now  to  the  other  means  of 
acquiring  a  title  to  landed  polTeflions,  called 
by  the  general  name  of  pur  chafe:  which  may 
be  divided  into  four  kinds ;  firft,  fuch  as  is 
effected  without  any  deed  or  writing;  fecondly, 
fuch  where  a  deed  intervenes ;  thirdly,  fuch 
as  is  accomplimed  by  matter  of  record  ;  and, 
laftly,  purchafe  by  devife. 
3ffo  to  boold  ar  ,y>} 

The  feveral  titles  by  purchafe,   accruing 
without  any  deed  or  writing,  will  briefly  oc- 
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cupy  the  remainder  of  this  ledure.    Of  thefe  ): 
I  fhall  firft  mention  the  title  by  efcheat. 

T.  The  title  byzefcheat  is,  where,  for  de- 
fault of  heirs  of  the  perfon  kft  feifed  in  fee 
fimple,  the  lands  efcheat,  fall,  or  (as  the  writ 
on  this  occafion  exprefles  it)  revert  as  an  ef- 
cheat, to  the  lord  of  whom  they  are  holden. 
Such  defect  of  heirs  may  be,  where  no  heir 
can  in  facl:  be  found,  where  the  laft  tenant  in 
fee  was  a  baftard,  and  died  without  heirs  of 
his  body,  (for  to  fuch  perfon  his  collateral 
kindred  cannot  inherit)  or  laftly,  where  the  in- 
heritable blood  is  extinct  by  attainder  on  con- 
viction, or  by  outlawry,  or  abjuration  of  the 
realm,  for  a  capital  felony.  Lands  a  efcheat 
in  the  fame  manner,  where  tenant  in  tail,  with 
remainder  to  himfelf  in  fee,  dies  without  an 
heir. 

We  rhuft  obferve,  that  by  the  b  jftatute   for 

converting  tenures  into  free  and  common  foc- 

-:  uuj 


L-: 
Yioagi^i  orb  lo  DK>[   ^ri 

7  The  refpeftive  rights  of  tenant  by  the  curtefy,  and  tennn; 
in  dower,  might  be  ranked  among  titles  by  purchr.fe  \vithout 
deed;  for  theie  interefts  are  faid  to  accrue  by  operation  of  law; 
but  they  have  been  already  treated  of,  left.  XIX. 

*  F.N-  B.  144.  F.  »  F.  N.  B.  144.  A. 

k    12  C.  II.  C.  24. 
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age,  the  rents  and  fervices,  (among  which 
fealty  is  univerfal)  accuftomably  due,  are  pre- 
ferved  to  the  lord.  Of  him  therefore  the 
lands  are  ftill  holden,  and  to  him  they  may 
efcheat.  But  c  if  all  thefe  badges  of  tenure  be 
fallen  into  decay,  and  by  progrefs  of  time  or 
any  means  it  be  no  longer  known  of  whom  the 
lands  are  mediately  holden,  then  the  king,  as 
the  great  and  chief  lord,  fhall  have  them  by 
efcheat,  for  to  him  fealty  belongs,  and  of  him 
they  are  certainly  holden,  by  prefumption  of 
law,  and  without  the  neceffity  of  proof. 
From  that  very  extraordinary  d  inflance,  where 
a.  father  and  fon  were  jointenants,  with  re- 
mainder to  the  heirs  of  the  fon,  and  were  both 
hanged  in  the  fame  cart,  this  conclufion  may 
be  drawn,  that  a  remainder  of  inheritance 
may  yeft  in  pofTeffion  in  an  attainted  perfon, 
and  he  may  become  feifed  thereof  for  the  be- 
nefit of  others,  tho  not  for  his  own  emolu- 
ment. For,  in  this  cafe,  the  fon's  wife's 
claim  of  dower,  in  refped  to  her  hufband's 
feifm  of  an  eftate  of  inheritance,  prevailed. 
And  the  crown  and  the  lord  of  the  feignory 
might  have  an  intereft  in  eftablifhing  the 
fame  point,  the  former  in  order  to  maintain 


Booth's  real  aliens,  135.  *  i  Cro,  503. 

the 
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the  prerogative  right  of  temporary  forfeiture 
for  a  year  and  a  day,  and  wafte,  the  latter  for 
the  purpofe  of  inforcing  this  title  by  efcheat. 

2.  The  crown  acquires  a  title  to  lands  and 
tenements  by  forfeiture,    for  crimes  and  of- 
fences, as  one  of  the  means  of  executing  the 
public  juftice  of  the  kingdom.     Sir  William 
Blackilone  'enumerates  eight  modes,  by  whith 
real  property  may  be  forfeited  to  the  king,  or 
certain  of  his  fubjects;  all  of  which  are  the 
confequences  of  fome  imputed  negligence,  or 
fomeact  injurious  to  the  public  or  individuals, 
for  bankruptcy,  there  fpoken  of,  feems  an- 
tiently  confidered  as  including  a  fpecies  or  de- 
gree of  delinquency.      Some  mention  of  all 
or  moil  of  thefe  branches  of  forfeiture  is  dif- 
perfed  in  different  parts  of  thefe  lectures,  and  I 
mail  therefore  decline  inlarging  on  them  on  the 
prefent  occafion. 

3.  As  to  the  title  by  prefcrtption,  this  we 
have  already f  feen,  is  confined  to  incorporeal  L 
hereditaments,  *  and  that  lands  cannot  be  fo 
claimed.     Tho  I  mention  it  among  titles  fub- 
fiiling  without  deed  or  writing,  this    relates 

i  •  .,„.•.  »T 

•  Black,  comm.  b,  ii.  c.  18.  f  Ante,  p.  51. 

to 
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to  the  prefent  form  of  eftablifhing  the  right 
infifted  upon;  for  it  is  fuppofed  originally 
and  ultimately  to  depend  (at  leaft  in  mofl 
cafes)  on  a  written  grant,  which  being  loft  ia 
length  of  time,  traditional  ufage  is  reafonably 
fubftituted  to  fupply  its  place K. 

4.  Laftly,  it  is  proper  here  to  add  another 
title,  which  might  antientty  have  accrued,  tho 
it  cannot  now  fubfift,  without  any  deed  or 
writing,  viz.  that  of  occupancy;  of  which 
there  were  two  kinds,  general,  and  fpecial. 
Thus  if  lands  were  conveyed  to  J.  S.  during 
the  life  of  J.  D,  and  J.  S.  died  living  J.  D, 
any  firft  comer  might  enter  into  thefe  lands 
as  a  vacant  pofleffion,  and  hold  them  during 
the  life  of  J.  D,  as  a  general  or  common  occu- 
pant. But  now  lands  fo  conveyed  are  by  two 
Teveral  ftatutes  devifable  by  the  grantee,  and 
if  he  makes  no  exprefs  difpolition  thereof  by 
his  will,  they  veft,  as  perfonal  eftate,  in  his  ex- 

>L*i  j  "r.    c       i'  «£  . 

*  Perhaps  there  may  be  alfo  an  incongruity  in  ranging  one 
fort  of  prefcriptions,  viz.  thofe  in  a  man  and  his  anceftors,  among 
titles  by  purchafe. 

h  29  C.  II.  c.  3.  §  12.  &  14  G.  II.  c.  20.  §  9. In  the  in- 
terim between  the  pafling  of  thefe  two  ftatutes  there  was  a  dif- 
ference of  opinion,  whether  eftates  pur  auter  iiie  were  liable  to 
all  debts,  or  thofe  by  fpecialty  only,  (z  Wms.  380  Sec.  3  Wms. 
1 66.) 


ccutors 
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ecutors  or  adminiftrators ;  which  laws  have 
abolished  the   title  of   common   occupancy. 
The  other  fpecies  however,  called  fpecial  oc- 
cupancy, ftill  fubfifts,  and  is  where  lands  are 
conveyed  to  a  man  and  bis  heirs  during  the  life 
of  J.  S,  or  during  more  lives  than  one.     This 
conftitutes  a  peculiar  kind  of  landed  property, 
namely  a  defcendible   freehold,   but   not   an 
eftate  of  inheritance.     For '  the  heir  does  not 
take  properly  by  defcent,  but  as  a  fpecial  oc- 
cupant, it  being  no  more,   than  if  there  had 
been  a  defignation  of  any  other  perfon  by 
name,  to  enjoy  the  eftate  for  the  lives  con- 
tained in  the  grant,  inftead  of  the  heir  at  law. 
Therefore"  if  a  difTeifor  make  a  leafe  to  a  man 
and  his  heirs  during  the  life  of  J.  S,  and  the 
leflee,   having  had  peaceable  pofleflion   five 
years,  die,   and  his  heir  enter,   living  J.  S. 
this  fhall  not   take  away  the  difleifee's  right 
of    entry,  and  drive  him  to   the    neceffity 
of  maintaining    his  right  by  a    real  action 
only,  which  would  be  the  unavoidable  refult 
and  confequence  of  confidering  it  in  law  as  a 
defcent.     Again, !  if  lands  are  given  to  A.  and 
the  heirs  of  his  body,  during  the  life  of  J.   S, 


1  3  Wms.  368.  k  i  Inft.  139,  a.    Ante  p.  170,  i. 

1  3  Wms.  263.  165. 

this 
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this  is  not  an  eftate  tail  within  the  ftatute  de 
donis,  nor  mall  the  wife  of  A.  be  endowed,  nor 
is  it  an  inheritance,  but  a  defcendible  freehold 
only,  and  the  heir  of  the  body  takes  as  fpeciai 
occupant* 

There  never  could  be  a  general  or  common 
occupant  of  incorporeal  hereditaments,  as  of 
a  rent:  butma  fpeciai  occupant  there  maybe, 
if  a  rent  be  granted  to  a  man  and  his  heirs, 
during  the  life  of  another  perfon.  Here  there- 
fore I  muft  take  notice  of  an  opinion  "of  fir  • 
William  Blackftone,  who  holds,  that  fince  the 
ftatutes,  which  have  abolifhed  the  title  by 
common  occupancy,  if  a  rent  mould  be  granted 
to  A.  during  the  life  of  B,  without  mention- 
ing the  heirs  of  the  grantee,  and  the  grantee 
ihould  die  in  B.'s  life  time,  the  eflate  would 
be  determined,  and  would  not  furvive  to  the 
executors  or  administrators  under  the  pro- 
tection of  thofe  ilatutes.  This  feems  founded 
on  two  unftable  principles:  firfl,  that  there 
could  at  common  law  be  no  occupancy  at 
all  of  an  incorporeal  hereditament,  whereas 
there  might  be  a  fpeciai  occupant ;  fecondly, 
that  if  the  ftatutes  were  to  be  extended  to  this 

*  3  Wms.  264.  n  2  Black,  comm.  260. 

9  cafe, 
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cafe,  it  would  be  creating  a  refidue,  on  purpofe 
to  give  it  to  the  executors  -,  whereas  at  com- 
mon law  the  rent  would  not  have  determined 
from  the  proper  effect,  tenor,  and  extent  of 
the  grant,  but  only  becaufe  no  perfon  could 
intitle  himfelf  to  it,  by  occupancy  properly  fo 
called,  the  thing  being  of  an  incorporeal  kind; 
the  former  of  the  ftatutes  therefore  does  not, 
ftridtly  fpeaking,  create,  but  preferve  and  con- 
tinue the  eftate,  by  providing  a  claimant  to  en- 
joy all  that  intereft,  which  pajfed  out  of  the 
grantor 9  and  which  might  have  been  difpofed  of 
by  the  original  grantee  in  his  life  time.  There- 
fore I  cannot  adopt  the  opinion  in  this  in- 
ftance  of  the  learned  commentator  on  the 
laws  of  England ;  which  is  moreover  difcre- 
dited  by  a  "judicial  authority ;  tho  it  was  not 
in  that  cafe  the  principal  matter,  which  awaited 
the  determination  of  the  court  -,  and  the  fenti- 
ments  of  lawyers  are  flill  divided  on  this  oc- 
cafion. 

I  have  treated  of  occupancy  in  this  place, 
among  titles  without  deed  or  writing,  in  refpect 
to  its  original  nature.  But  we  mufl  obferve,  that 

•  3  Wms.  264.  n.  D.  &  fee  ibid.  33.  n.  B. 

at 
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at  this  day,  as  there  can  be  no  general  or  com- 
mon occupant  at  all,  fo  there  can  be  no  fpe- 
cial  occupant  without  deed,  becaufe  no  eftate  of 
freehold  can  be  fo  conveyed,  This  alteration 
was  made  by  the  ftatute  of  frauds,  pafled  in 
the  twenty-ninth  year  of  Charles  the  fecond, 
containing  alfo  the  above-mentioned  provifion 
for  rendering  theic  interefts  devifable,  and 
which  law  we  have  had  and  mall  have  fre- 
quent occafions  of  citing.  Before  that  time  * 
eftates  of  any  duration,  or  quantity  of  in- 
tereft,  might  have  been  aliened,  with- 
out deed,  by  oral  grant,  accompanied  and 
effectuated  by  livery  of  feifin.  But  tho 
writing  was  not  ftri&ly  necelTary,  it  is  not 
reafonable  to  imagine,  that  it  was  often  dif- 
ufed.  Still  however  freehold  conveyances 
by  deed,  according  to  the  courfe  of  the  common 
law,  have  their  operation  by  livery  of  feifin,^ 
which  fort  of  alienation  will  begin  our  in- 
quiries in  the  next  lecture. 

*  i  Inft.  9.  a. 
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LECTURE;      xxix. 

Of  title  by  deed. 


TH  E  prefcnt  object  of  our  inquiiy  is 
the  manner,  in  which  a  title  to  eftates 
is  conveyed  by  deed.  But  neither  fufficient 
experience,  nor  the  bounds  of  my  plan  will 
permit  me  to  enter  far  into  the  widely  diffu- 
iive  doctrine  of  conveyancing;  which  branch 
of  the  profeflion  is  chiefly  cultivated  by  learned 
barrifters  wholly  addicted  to  that  fcience,  and 
fecluding  their  talents  from  the  more  fplendid 
labors  of  fat  forum  conteniiofum. 

The  eflential  requifites  to  a  deed  are  writ- 
ing or  "  printing  on  b  paper  or  parchment, 
(not  -on  other  materials)  that  it  be  e  fealed,  and 
that  it  be d  delivered.  Writings  unfealed  are 
r.ot,  in  legal  underftanding,  deeds. 

•  2  Black,  comm.  297.  *  x  In  ft.  35.  b. 

•  Perk,  *  130.  «  Perk.  $  142, 3, 4. 
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The  moft  proper  divifion  of  deeds,  convey- 
ing a  title  to  eftates,  is  into  fuch  as  are  effectual 
at  common  law,  and  fuch  as  derive  their  ope- 
ration from  the  ilatute  of  ufes. 


I.  Of  deeds  effe&ual  at  common  law  the 
principal  are  feoffments,  gifts,  and  grants.  A 
'feoffment  is  properly  a  conveyance  of  fome 
corporeal  hereditament  in  fee  fimple;  tho 
fometimes  the  fame  expremon  is  ufed,  where 
an  eftate  of  freehold  only  and  not  of  inheri- 
tance, pafTes ;  and f  in  either  cafe,  as  well  as  in 
all  others,  where  a  freehold  is  to  veft  by  any 
alienation  at  common  law,  (except  exchanges) 
there  is  a  neceffity  of  livery  of  feifin.  Gifts  * 
are  properly  donations  in  tail ;  and h  grants  are 
applied,  in  flriftnefs,  to  incorporeal  heredita- 
ments. 

Words  of  inheritance,  as  to  A.  and  his  heirs, 
are,  in  J  general,  neceflary  in  every  deed,  by 
which  a  fee  fimple  is  conveyed.  If  land  be  con- 
veyed to  a  man  and  his&'/r  in  the  fingular  num- 


*  Shcp.  203.  f  Lit.  §  59.     i  Inft.  48.  a. 

«  Shep.  227,  8.  »  Ibid.  *  i  Inft.  9.  b. 
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ber,  according  to  fir  Edward  Coke,  he  hath  but 
an  eftate  for  life,  for  his  heir  cannot  take  a 
fee  fimple  by  defcent,  becaufe  he  is  but  one, 
and  therefore  in  that  cafe  his  heir  fhall  take 
nothing.  But  J  this  opinion  is  overruled  by 
many  authorities,  which  mew,  that  "  heir ' ' 
may  be  nomen  col/efftvum  as  well  in  a  deed  as 
a  will,  and  operate  in  the  fame  manner  as 
"  heirs  "  in  the  plural  number.  Where  a  fee 
is  intended  to  be  conveyed  to  a  k  corporation, 
fole  or  aggregate,  the  word  "  fucceflbrs  "  cor- 
refponds  as  equivalent  to  "  heirs  "  in  regard 
to  natural  perfons.  But  the  word  "  fucceflbrs" 
is  not  rfeceffary  as  to  aggregate,  nor  invariably  fq 
as  to  fole,  corporations,  according  to  fir l  Edward 


3  i  Inft.  i3th.ed.  8.  b.  n.  4. 

k  A  parilh  is  not  (certainly  not  for  this  purpofe)  a  corpora^ 
tlon.  (Vol.  I.  263.  499.)  Where  lands  are  conveyed  in  trufl 
for  the  benefit  of  parifhioners,  it  is  fit  and  ufual  to  infeoff  divers 
of  them  by  name,  and  when  they  are  reduced  to  a  fmall  number, 
in  whom  the  eftate  vefts  by  furvivorfhip,  they  ought  to  convey  to 
a  multitude  of  others,  on  the  fame  trufts. 

1  Thofe  were  filled,  in  antient  days,  plebeian  philofophers, 
who  ventured  to  depreciate  Socrates  and  Plato :  M.  T.  Cic. 
Tufc.  quaeft.  1.  i.)  a  like  honor  may  juftly  be  paid,  in  the  juri- 
dical profeflion,  to  the  names  of  Littleton  and  Coke.  As  in 
eloquence  he  was  fuppofed  to  have  made  fome  progrefs,  cut  Ci- 
cero i} aide  plac uerit,  fo  it  difcovers  a  juft  propenfity  and  tafte  for 
improvement  in  our  municipal  laws,  to  be  pleafed  with,  and  ad- 
mire the  rich  collections  of  fir  Edward  Coke.. 

Q  Coke, 
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Coke,  at  the  end  of  his  ufeful  and  diffufive 
comment  on  the  firft  fection  of  Littleton. 

The  words  more  peculiarly  appropriated  to 
the  creation  of  an  eftate  tail,  are  "  heirs  of 
the  body."  But  m  other  expreffions,  added 
after  the  word  "  heirs,"  which  denote, n  wbofe 
ijjue  are  to  take,  are  available  to  the  fame 
end. 

It  muft  alfo  be  remembered,  that 8  eflates 
in  fee  or  in  tail  may  be  created,  where  the  an- 

ceflor 

*»  i  Inft.  20i  b. 

"  See  Litt.  §  z6>  27*  28,  29.— »-*-If  the  word  "heirs"  incline 
no  more  to  one  than  the  other  of  hufband  and  wife  whofe  iflue 
are  to  take,  both  are  tenants  in  tail,  (i  Inft.  26.  a.  I  Fearne 
44  &c.  4th  ed.) 

0  I  R.  A.  853.  2  Lev.  232.— —i-I  (hall  here  briefly  recite  a 
cafe,  which  has  an  affinity,  among  other  rules  of  law,  to  thatlaft 
noticed^  and  which  merits  the  attentive  confideration  of  the  ftu- 
dent.  Thomas  Southcote>  having  iflue,  two  fons,  fir  Popham 
and  William,  fettled  lands  on  fir  Popham  in  tail  male*  remainder 
to  the  heirs  male  of  his  own  body,  remainder  to  his  own  right 
heirs.  Sir  Popham  died,  leaving  a  fon  Edward,  and  feveral 
daughters :  then  Thomas  the  fettler  of  the  eftate  and  grand- 
fajher  of  Edward  died :  then  Edward  died  without  iflue.  The 
queftion  was,  whether  the  daughters  of  fir  Popham,  or  William 
their  uncle>  had  the  better  title.  It  was  adjudged,  that  Edward, 
who  was  tenant  in  tail  by  defcent  from  his  father,  took  a  fecond 
eftate  tail  on  the  death  of  his  grandfather  Thomas,  (by  virtue 
of  the  remainder  to  the  heirs  male  of  the  body  of  Thomas)  which 

Tj  then 
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ceftor  takes  nothing  in  the  lands,  as  remain- 
ders to  the  right  heirs,  or  heirs  of  the  body  of 
J.  S,  without  fuperadding  the  words  "  and 
their  heirs,"  or,  "  and  the  heirs  of  their 
bodies." 

/ 

To  thofe,  who  perceive  the  great  legal  ef- 
ficacy of  a  feoffment,  it  may  be  matter  of  fur- 
prife  that  this  mode  of  conveyance  ihould  have 
fallen  fo  much  into  difufe,  efpecially  as  fome 
aflurances  of  lands  have  failed  and  proved  de- 
fective, for  want  of  purfuing  this  courfe  of  ali- 
enation.    Sir  Edward  Coke  obferves p,  that  a 
feoffment  is  the  antient  and  the  moft  necefTary 
conveyance,   both  for  that  it  is  folemn  and 
public,  and   therefore   beft  remembered  and 
proved,  and  alfo  for  that  it  cleareth  all  dif- 
feiiins,     abatements,     intrufions,    and    other 
wrongful  or  defeafible  eftates,  where  the  en- 
try of  the  feoffor,  tho  out  of  poffeffion,  is  law- 
ful, which  neither  fine,  recovery,  nor  bargain, 
and  fale  by  deed  indented  and  inrolled  doth. 


then  veiled  in  Edward  as  a  purchafcr,  and  which  from  him  came 
to  his  uncle  William  by  fafccnttJiftatJ&n/braidin  Jcai.     (i  Mod, 
326.  237,  8.     2  Mod.  207  &c.) 
f  i  Inft.  9.  a.  48.  b.  49.  a. 

A  feoff- 
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A  q  feoffment  by  tenant  in  tail  difcontlnues 
the  eftate  tail,  and  difplaces  and  devefts  re- 
mainders and  reverfions;  by  reafon  whereof 
the  iffue  in  tail,  remaindermen,  and  reverfion- 
cr,  when  their  right  accrues,   cannot  enter, 
but  are  driven  to  bring  real  actions.     Thefc 
effe&s  are  chiefly  afcribed  to  the  folemn  no- 
toriety, imputed  to  livery  of  feifin,  with  a  view, 
as  it  feems,  of  difcouraging  fecret  conveyances, 
not   publicly  announced  in  the  face  of  the 
world.     And  the  feoffment  even  of  a  leffee  for 
years  is  fo  operative,   that  it  may  be  faid  to 
form  an  exception   to  the  maxim,  r  nemo  dat 
quod  non  habet ;  for  it  paffes  what  the  feoiFor 
himfelf  has  not,   the    prefent   freehold,  and 
even  a  fee  limple,  to  the  feoffee.     As  if §  a 

leffee 


*  Lit.  §  595,  6,  7.  I  Inft.  327.  b.— — But  a  feoffment  by 
tenant  for  life  does  not  make  a  difcontinuance.  (i  Inft.  327.  b» 
i  R.  A.  634.  1.  30.) 

r  This  is,  in  fome  fort,  true  of  a  fine  and  recovery  as  well  as 
of  a  feoffment ;  they  all  regularly  pafi  a  fee ;  but  with  this  dif- 
ference, that  the  two  former  require  the  concurrence  of  fome 
perfon  having  a  freehold  interefl  to  give  them  operation  \  a  feoff- 
ment is  effectual,  if  made  by  one  who  has  poffeffion  of  the  lands. 
(Burr.  92.) 

•  Vin.  Ab.  413 — 416. The  general  doftrine  concerning 

the  efficacy  of  feoffments  may  leem  invalidated  by  a  diftin&ion 
of  late  taken  between  the  more  folemn  feofi'ments  of  old,  and  the 
modern  ones,  and  by  the  fuppofed  fraud  of  making  a  feoifment 

T4  for 
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lefTee  for  years,  with  remainder  to  truflees  and 
their  heirs  to  fupport  contingent  remainders 
over,  infeoff  another  in  fee,  with  livery  of 
feifin,  this  will  veft  a  freehold  in  the  feoffee, 


for  the  purpofe  merely  of  conftituting  a  tenant  to  the  praecipe. 
Thefe  opinions  had  fome  countenance  from  the  court  in  a  caufe 
that  for  many  years  engaged,  and  perhaps  ftill  engages,  the  at- 
tention of  the  profeffion.  (Burr.  60—127.  Cowp.  689— 705. 
5  Bro.ca.  parl.  247 — 269.  i  Inft.  330.  b.  I3th  ed.  n.  i.)  The 
former  of  thefe  objections  is  confidered  in  Mr.  Butler's  excellent 
note  juft  referred  to,  and  the  latter  i&  intended  to  be  anfwered 
by  Mr.  Knowler  in  his  argument,  Burr.  97,  98 ;  the  whole  of 
which,  particularly  on  his  third  point,  is  extremely  defcrving  of 
ftudious  attention.  The  great  queftion  in  that  cafe,  as  to  what 
relates  to  our  prefent  fubjedt,  was  whether  a  feoftment  of  a  re- 
mainderman,  being  in  pofleffion  under  a  judgment  in  ejeclment, 
was  good  to  convey  a  prefent  freehold.  This  it  might  be 
thought  Mr.  Knowler  had  fatisfadlorily  evinced,  if  the  court 
had  not,  repeatedly,  intimated  different  femimenta.  Indeed  in 
the  cafe  at  bar  the  pofleffion  of  the  remainderman  was  difaf- 
firmed  by  a  fubfequent  judgment  in  ejedment:  there  is  this- 
diftin&ion  between  that  cafe  and  feveral  of  the  authorities  cited. 
Still,  however,  there  is  no  decifion,  that  where  the  pofleffion  of 
the  feoffor  is  lawful,  his  feoffment  does  not  convey  the  freekold, 
tho  he  is  no  freeholder  himfelf :  but  no  other  conveyance  will 
produce  the  like  effeft.  (Burr.  95.)  Yet  as  to  the  diftinction  be- 
tween feoffments  as  tortious,  and  conveyances  in  the  nature  of  a 
grant  as  rightful,  conveyances,  which  Mr.  Knowler  fays  was  never 
met  with,  (Burr.  97.)  this,  on  the  contrary,  is  mentioned  as  fre- 
quently occurring  in  our  law  books,  and  the  meaning  is  explain- 
ed,  I  Inft.  271.  b.  I3th  ed.  n.  i.— — Now,  tho  a  feoffment  in  th« 
cafe  cited  from  Vin.  abr.  is  faid  to  carry  the  freehold,  it  does  not 
follow  that  the  truftees  might  not  have  entered  and  avoided  fuch 
conveyance,  (i  Inft.  I3th  ed,  contin.  cf  n.  i.  to  330.  b.  ia 
338.  a.) 

fo 
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fo  that  he  may  be  a  good  tenant  to  the  />ra- 
cipe,  or  defendant,  in  a  common  recovery, 
which,  being  duly  fuffered,  will  defeat  and 
deftroy  all  the  contingent  remainders  and  ex- 
ecutory interests.  But  there  feems  to  be  no 
other  method,  by  which  this  could  be  effect- 
ed,  except  only  by  thus  beginning  with  a 
feoffment. 

Another  form,  by  which  a  freehold  may  be 
conveyed,  is  that  of  an  exchange ;  which  e 
muft  be  of  equal  interefts  in  refpect  to  the 
quantity  of  ellate,  as  a  fee  fimple  for  a  fee 
fimple,  tho  not  in  regard  to  the  value  or  ad- 
meafurement  of  the  land.  Such  u  mode  of 
alienation  does  not  require  livery  of  feilin. 
In  x  thefe  cafes,  a  reciprocal  condition  is  im- 
plied, that  each  party  will  warrant  the  title 
of  the  other  in  the  land  refpedlively  accepted 
in  exchange  ;  and  if  it  be  evicted,  will  permit 
him  to  re-enter  into  his  former  poffeffion. 
There  cannot  be  an  exchange,  in  the  legal 
fenfe  and  meaning  of  that  conveyance,  be- 
tween more  than  two  parties ;  and  the  word 


*  Lit.  §  64,  65.  •  Lit.  §  62. 

'  3  Wilf.  483. 

"  exchange" 
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<c  exchange  "  is  fo  necefTary  to  give  it  opera- 
tion, as  fuch,  (that  is,  to  difpenfe  with  livery 
of  feifin,  and  to  give  the  implied  warranty  juft 
mentioned)  and  is  fo  appropriated  to  this  ufe, 
and  fo  impoffible  to  be  fupplied  by  any  other 
phrafe,  that  it  has  been  holden  in  a  recent 
cafe,  that  a  private  act  of  parliament  could  not 
have  the  conftruction  of  a  deed  of  exchange, 
for  want  of  that  exprefiion.  If  y  one  of  the 
parties  die  before  the  exchange  be  executed  by 
entry,  the  exchange  is  void.  But  this  dan- 
ger may  be  prevented,  by  z  ufing  a  convey- 
ance, which  will  operate  by  the  ftatute  of  ufes 
without  entry.  The  doctrine  of  exchanges, 
which  are  indeed  fallen  much  into  difufe,  is 
deferving  of  attention,  becaufe  an  opinion 
feems  to  prevail,  that  colleges  and  other  cor- 
porations, fole  and  aggregate,  which  are  re- 
trained from  alienating,  and  are  confined  to 
certain  regulations  and  reftrictions  in  leafiing 
their  eftates,  may  neverthelefs,  in  this  mode, 
make  a  good  and  firm  title  againfl  their  fuc- 
ccflbrs. 

y  i  -kift.  50.  b. 

*  i  InJl.  i  jth  cd.  contin.  of  n.  i.  to  271.  b.  in  276.8. 

•f-  Partition^ 
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Partition,  of  which  I  have  formerly  fpoken, 
is  fometimes  ranked  among  conveyances. 
But  it  is  not  fo  properly  the  veiling  of  a  new 
title,  as  a  feparation  of  joint,  into  exclufive 
interefts.  Partition  a  differs  from  exchanges 
in  this,  that  it  is  not  neceffary  the  eftate  in 
the  lands  jointly  holden,  and  of  which  a  par- 
tition is  fought,  mould  be  equal  in  refpecl:  to 
the  quantity  of  intereft,  as  that  all  the  join- 
tenants  mould  be  feifed  in  fee,  or  the  like. 

Three  other  kinds  of  conveyances,  called  *re- 
kafes,  confirmations ,  and  fur renders,  cannot  be 
more  perfpicuoufly  or  more  con cifely  explained, 
than  in  the  words  of  fir  William  Blackftone c, 
to  which  therefore  I  mall  refer.  All  thefe 
proceed  on  this  common  foundation,  that  the 
perfon,  to  whom  they  are  made,  has  previouf- 
ly  fome  eftate  or  right,  or  at  leaft  the  poflef- 
fion  of  the  lands  mentioned  in  thefe  inftruments. 
Releafes  and  confirmations  are  very  homoge- 


a  I  Inft.  172.  b. 

b  By  any  kind  of  releafe  no  greater  right  pafTes,  than  the  re- 
leafor  may  lawfully  releafe  ;  wherein  it  differs  from  a  feoffment. 
(Lit.  §  446.  599,  600.)  A  releafe  will  not  pafs  a  greater  right, 
than  the  releafor  has  at  the  time,  tho  he  fubfequcntly  acquires 
fuch  larger  intereft.  (Fitzg.  234.) 

c  Black,  comnu  b.  ii.  c.  io. 

nial 
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nial  to  each  other  :  and  both  the  words  "  re- 
leafe  and  confirm"  are  ufually  exprefled  in  all 
deeds  of  this  nature. 

In  the  fame  chapter  of  the  commentaries 
juft  cited,  deeds  of  defeasance  are  alfo  briefly 
explained,  which  are  now,  I  believe,  very 
rarely  heard  of,  in  regard  to  real  eftates* 

By  an  affignment  9  in  fpeaking  of  landed 
property,  is  understood  the  transfer  of  the  in^ 
tereft,  which  any  one  has  in  the  unexpired 
refidue  of  a  term  or  eftate  for  years*  Sir 
-  William  Blackftone  applies  it,  as  a  fpecific 
conveyance,  to  the  transfer  of  an  eftate  for  life* 
as  well  as  for  years.  But  its  appropriated 
fignification  feems  redacted  as  I  have  men- 
tioned; and  the  word  "  afiign,"  in  a  con- 
veyance, is  at  leaft  not  adapted  (as  the  word 
"  grant "  is)  to  pafs  any  freehold  intereft* 
In  a  krge  and  indifcriminate  fenfe,  affignment 
may  comprehend  any  fpecies  of  conveyance : 
thus,  a  e  common  recovery  is  an  affignment, 
extending  the  benefit  of  a  covenant  to  a  man's 
affigns;  fo f  is  a  releafe,  or  the  like  j  and  fo  is 

*  2  Black,  comm.  326.  «  Hob.  27. 

'2R.  A.  775.744.  757. 

a  devife, 
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a  *  devife,  confequently  it  is  a  breach  of  a  con* 
dition  not  to  affign.  On  the  other  hand,  it 
may  be  very  material  to  recoiled:,  that h  an 
underleafe  for  part  of  the  refidue  of  the  term, 
is  not  an  affignment,  nor  in  that  cafe  can  the 
Original  landlord  fue  for  rent,  or  on  the  other 
covenants  of  the  leafe,  as  may  be  done,  wheie 
the  whole  intereft  is  affigned.  But  if  the  *  re- 
ftriction  be  not  to  fet,  let,  or  ajjign  over,  on 
pain  of  forfeiture,  an  underleafe  is  a  forfeiture, 
and  acceptance  of  rent  is  no  waiver  of  it, 
unlefs  it  were  known  at  the  time. 

The  laft  fpecies  of  conveyances  by  deeds 
effectual  at  the  common  law,  without  the  aid 
of  the  ftatute  of  ufes,  are  leafes.  This  expref- 
fionv  is  applied  as  well  to  eftates  demifed 
for  life  or  lives,  as  to  i  tenancies  for  years. 
But  leafes  for  life  or  lives  eflentially  differ 
from  thofe  for  years,  in  all  the  various  parti- 
culars, by  k  which  the  law  diftinguimes  free- 
hold interefls  from  chattels  real.  A  leafe  for 


f  Goldefb.  49.  *  Dougl.  56  &c.  183  &c. 

'  2  Durn.  &  Eaft  425  &c. 

J  Very  long  terms,  as  for  2000  years,  are  confidered  (at  leaft 
after  part  of  the  time  has  elapfed)  not  as  common  leafes,  but  as 
terms  to  attend  the  inheritance.  (Cowp.  597.) 

k  But  fee  ant.  269,  270,  &  n. 

years, 
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years,  the  more  ufual  kind,  is  defined  to  be  a 
contract  between  a  lellbr  and  leflee,  for  the 
poffefiion  or  profits  of  lands,  or  whatever  elfe 
is  fo  demifed,  on  the  one  fide,  and  for  a  re- 
compence,  by  payment  of  rent,  or '  fome  reci- 
procal confideration,  on  the  other. 

As  to  the  things  capable  of  being  demifed, 
the  rule  is  very  comprehenfive,  proceeding  on 
this  general  ground,   that  whatever  may  be 
granted  or  parted  with  for  ever,  may  be  grant- 
ed or  parted  with  for  a  time.     Our  law  books 
therefore  fpeak  of  m  leafes  of  live  cattle  for 
a   year;  and  it  is  ufual  not  only  to  demife 
houfes  with  the  furniture,  an  account  of  which 
may  be  exemplified  in  a  fchedule,  but  alfo  to 
let  houfehold  goods  and  the  like,  feparately, 
for  a  certain  period,  at  a  flipulated  recom- 
pence.     Incorporeal  hereditaments  of  alrnofr. 
every  kind  may  be  leafed  for  years.     Thus, 
fuch  "  offices,  as  do  not  concern  the  admi- 
niftration of  juftice,  and  only  require  an  ordi- 
nary degree  of  fkill  and  diligence,  may  be 
granted  for  years,   becaufe   they  are  allowed 
to  be  executed  by  deputy,  without  any  in- 

1  i  Dura.  &  Eaft  598,  9. 

»  Bro.  t,  leafes  23.     2  Bulft.  7.  »  Hard.  46. 

convenience 
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convenience  to  the  public.  But  a  *  peerage, 
tho  it  may  be  granted  either  inheritably  or 
for  life  only,  cannot  be  granted  for  years, 
becaufe  then  it  would  go  to  executors  and 
adminiftrators. 

As  to  the  leffbrs,  it  is  obvious  to  remark, 
that  fuch  perfons  as  are  feifed  in  fee  and  arc 
of  full  age,  may  create  any  term  of  years,  may 
grant  leafes  of  any  duration.  The  fubject  to 
be  inquired  into  is  what  difabilities  may  fub- 
fift  in  the  lefTor.  Thefe  feem  properly  and 
principally  reducible  to  three  diftinct  kinds ; 
firft,  a  natural  incapacity,  as  in  infants;  fe- 
condly,  a  political  incapacity,  as  in  ecclefiaf- 
tical  corporations ;  and  thirdly,  where  the 
defect  is  in  the  eftate  jtfelf  of  the  leflbr,  it  not 
being  a  fole  feifin  and  a  pure  and  abfolute  fee 
fimple,  but  fome  joint,  particular,  or  inferior 
interefL 

j.  Leafes  by  infants,  which  denomination, 
as  we  have  before  feen,  is  given,  by  the  law,  to 
minors  of  either  fex,  under  the  age  of  twenty- 
pne  years,  are  clearly  voidable;  and  they  feem* 

f  1  Inft.  16.  b. 

f  Lit.  §  547.    Burr.  1806. 

voidable 
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voidable  only,  not  absolutely  void,  tho  there 
be  no  reservation  of  rent. 

2.  The  leafes  of  eccleliaftical  corporations, 
fole  and  aggregate,  depend  principally  on  what 
are  called  the q  enabling  and  difabling  Statutes  j 
the  great  objecl:  of  which  was  to  prevent  di- 
lapidations in  the  inheritance  of  the  church  j 
and  it  feetns '  a  leafe  void,  under  one  of  thefe 
laws,  may  neverthelefs  bind  a  leSTee,  hold- 
ing pofTeffion  under  it,  to  performance  of  the s 

covenants   therein    contained. But   as    to 

what  more  immediately  concerns  the  copious 
title  of  leafes  and  terms  for  years^  I  muft,  at 
leaft  in  this  refpect,  copy  the  authoritative  ex- 
ample of  fir  William  Blackflone,  in  referring 
to  the  compilations  on  the  fame  fubject,  pub- 
limed  in  what  is  called  Bacon's  abridgment ', 
this  title  of  which  is  fuppofed  to  have  been 
taken  from  papers  of  a  very  learned  re- 
fearcher  into  the  grounds  and  principles  of 
our  law,  the  lord  chief  baron  Gilbert.  I  muft 

i  32  H.  VIII.  c.  28.  i  El.  c.  19.  13  El.  c.  10.  &c.  20, 
(*hich  laft  law  avoids  the  leafes  of  incumbents,  in  cafe  of  non- 
Tcfidence.  Vol.  I.  p.  324.)  &  18  El.  c.  n. 

'  See  I  Leon.  309.     Poph.  121. 

•  See,  as  to  eftoppels  between  leiTor  and  leflee,  Lit.  §  58. 
j  Infl.  47.  b.  and  ibid.  n.  13.   (^th'ed.) 

•  t.  ieafes  and  terms  of  years. 

add, 
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add,  the  learning  on  this  topic  is  not  of  the 
more  difficult  or  abftrufe  kind,  but  it  is  of 
that  fort  which  is  impoffible  to,  be  compreiibd 
into  a  moderate  compafs.  For 

3,  as  to  the  third  head  of  difqualification 
alfo,  where  the  defect  is  in  the  eftate  of  the 
leflbr,  this  alone  comprehends  very  nume- 
rous cafes  and  diffufive  learning.  Under 
this  divifion,  however,  I  mail  fet  down 
fome  matters  of  a  more  general  and  fun- 
damental nature.  Firft  then,  tho  a  tenant 
in  tail  of  full  age  may  ad  libitum  acquire  the 
fee  fimple  in  himfelf,  his,leafes,  while  the  in- 
tail  continues,  as  well  as  thofe  of  hufbands 
feifed  in  right  of  their  wives,  are  regulated  by 
the  firfb  of  the  flatutes  juft  referred  to;  if  not 
u  warranted  by  that  law,  they  feem  voidable 
only,  not  abtblutely  void ;  x  a  voidable  leafe 
may  be  fubfhmtiated  by  acceptance  of  rent, 
but  not  a  void  one ;  but  as y  to  remaindermen, 
the  leafe  of  a  tenant  for  life  becoming  void  on 
his  death,  as  to  them,  it  will  not  be  valid  at 
law  by  their  acceptance  of  rent,  or  fufFering 
improvements  to  be  made ;  yet  in  fuch  cafes 

*  Dougl.  53,  54.  n.     Covvp.  203. 
x  Dougl.  57,  58.  n.     Cowp.  483. 

r  Cowp.  482,  3.     Dougl.  50  &c.      See  i  Durn.  &  Eaft. 
86  &c. 

VOL.  II,  U  perhaps 


290  Of  title  by  deed.         LECT.  29. 

perhaps  a  *  court  of  equity  would  relieve;  and 
if   the  leflbr  were  tenant  in  tail,   the    cafe 

is   much   ftronger  in    favour  of  the  leffee, 
»_> 

'efpecially  againft  the  iffue.  The  leafes  of 
thofe,  whofe  own  intereft  is  but  for  their  lives, 
by  whatever  title  claimed,  are  in  general  de- 
termined by  the  death  of  fuch  leflbrs,  as  rec- 
tors and  others,  unlefs  where  a  fpecial  and  ex- 
prefs  power  of  leafing,  referving  the  ufual 
k  covenants,  or  rents,  is  annexed  to  tenancies 
for  life,  which  is  very  cuflomary  in  con- 
veyancing.— But  c  coparceners,  join  tenants, 
or  tenants  in  common,  may  demife  their  re- 
fpedtive  moieties  or  purparties  either  to  each 
other,  or  to  a  ftranger.  And  there  is  a 
point ;  of  law  on  this  fubjecl:,  which  re- 
quires to  be  noted,  viz. d  that  if  there  be  two 
jointenants  in  fee,  and  one  make  a  leafe  for 
years,  and  die,  the  furviving  feoffee  mall  have 
the  reverfion  by  furvivorihip,  but  not  the  rent, 
becaufe  he  claims  from  the  firft  feoffor,  which 
is  paramount  the  rent..  Here  therefore,  con- 
trary to  the  general  rule,  the  rent  is  not  inci- 
dent to  the  reverfion. — The  leafes  of  copy- 


«  3  Atk.  692,  3.  *  Ibid.  693.  k  See  i  Durn.  & 

Eaft  705  &c.     3  Durn.  &  Eaft.  665  &c.  e  i  Inft.  186. 

ju    Lit  §  289.  d  i  Inft.  185.  a. 

holders 
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holders  depend  on  the  cuftom  of  the  manor, 
where  it  is  politively  reftriftive;  and  if e  they 
are  contrary  to  it>  as  by  exceeding  the  term 
allowed,  and  are  made  without  the  lord's  li- 
cence>  they  amount  to  a  forfeiture  :  but f  if 
a  copyholder  made  a  leafe  for  a  year,  accord- 
ing to  the  cuftom,  and  covenant  that  at  the 
end  thereof  the  leffee  mall  enjoy,  or  that  he 
will  permit  him  to  enjoy,  the  lands  for  a  longer 
term,  fuch  evafion  is  allowed,  thefe  not  being 
lawful/  immediate  and  abfolute  leafes  for  more 
than  one  year.  As  to  leafes  made  by  thofe 
who  have  but  an  eftate  for  years  themfelves, 
it  is  plain,  fuch  termors  may  either  affign  their 
whole  intereft,  or  make  an  under  demife  for 
part  only  of  the  refidue  of  their  term.  But h 
tho  if  a  leffee  for  years  make  a  feoffment,  or 
levy  a  fine,  thefe  acts  incur  a  forfeiture,  the 
fame  confequence  does  not  follow,  where  he 
only  makes  a  leafe  for  a  greater  number  of 
years  than  he  has  to  come  in  the  land;  be- 
caufe  it  is  only  a  contrail:  between  him  and 
the  under  leffee,  which  does  not  operate  on 
or  prejudice  the  intereft  of  the  original  leffor, 
nor  does  it  ufurp  or  touch  the  freehold  and 


•  i  Sal.  ^87.  f  3  Bac.  abr.  404,  5.  *  i  Durn. 

Se  Eaft736,  7.  h  i  Sal.  187. 

U  2  inheritance. 
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inheritance !. — As  leafes  for  years  are  part  of 
the  perfonal  eftates  of  the  feveral  termors,  it 
is  to  be  obferved,  that  they,  indifcriminately 
with  the  reft  thereof,  veft  in  executors  and 
adminiftrators.  Confequently  thefe k  repre- 
fentatives  of  their  deceafed  principal  acquire 
the  fame  right  of  making  under  leafes  as  he 
pofTefTed,  and  the  rent  is  afTets  in  their  hands. 
Laftly,  where  there  is  fpecial  authority  of 
leafing,  without  a  beneficial  eftate  in  the  lands, 
as  in  bailiffs,  guardians,  and  others  particularly 
impowered  and  commiffioned  for  that  purpofe, 
it  ought  to  appear  that  they  have  purfued 
their  authority,  and  therefore  their  leafes 
more  peculiarly  mould  be  in  writing,  ajid  not 
by  parol  or  oral  agreement.  Indeed  by  the. 
1  ftatute  of  frauds  parol  leafes  in  general  are 
only  valid  for  three  years  -,  but  courts  of 
equity  have  gone  great  lengths  in  their  con- 
flruction  of  that  law,  as  well  in  regard  to 
agreements  for  leafes,  as  other  contracts. 


1  It  is  therefore  ftill  more  venial  than  \kokfrteholJ  convey- 
ances, executed  by  particular  tenants,  which  do  indeed  affecl, 
but  are  not  operative  enough,  to  pafs  a  fee,  where  the  alienor  has 
it  not,  as  a  leafe  and  releafe,  and  which  likewife,  in  refpeft  to  their 
imbecility,  incur  no  forfeiture. 

k  See- 6  Co.  67.  b.  J  29  C.  II.  c.  3.  §  i,  z. 

The 
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The  law  has  not  appropriated  any  peculiar 
form  of  words  to  the  creation  of  a  leafe,  but 
any  expreffions  will  avail,  which  denote  the 
intention  of  the  parties  of  entering  into  this 
contract,  with  fufficient  and  reafonable  cer- 
tainty, which  is  more  efpecially  requifite  as  to 
the  commencement  and  duration  of  the  term. 
But  the  entry  of  the  lerTee  is  neceflary  to  the 
perfection  of  the  leafe,  fo  as  to  veil  in  him  all 
the  rights  incident  to  pofTeffion,  I  mean  at 
common  law,  and  independently  of  the  ftatute 
of  ufes ;  which  brings  me  to  the  other  clafs 
of  conveyances  by  deed,  namely,  fuch  as  have 
their  operation  by  virtue  of  that  law. 


II.  It  has  already  been  obferved,  that  the 
law  imputes  to  the  tenant  of  thtfreebold  a  fort 
of  corporal  poiTeffion,  called  feifin,  of  the 
land  j  which,  among  other  qualities,  while  it 
lafts,  enables  him  only  to  be  the  defendant  in 
real  actions;  and  which  cannot  be  devefled 
out  of  him  but  by  fuch  fpecial  ways  and 
means  as  are  regularly  fitted  to  this  end.  But 
to  anfwer  various  purpofes,  what  were  called 
ufest  were  very  early  introduced  into  our  law ; 
as  if  A.  conveyed  lands  to  'B.  and  his  heirs 
to  the  ufe  of  C.  and  his  heirs,  here  B.  had  the 

U  3  legal 
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> 

legal  eftate  or  feifin  in  fee,  and  C.  was  intitled 
in  fee  to  the  beneficial  intereft  or  ufe.  The 
'claim  of  C.  and  his  heirs  was  of  the  confiden- 
tial kind,  founded  in  confcience,  and  at  length 
in  procefs  of  time  enforced  in  the  courts 
of  equity.  Ufes  foon  became  the  fubjedl 
of  much  fophiflication,  and  were  productive 
of  inconvenient  and  injurious  refinements. 
They  m  were  alfo  obnoxious  to  juft  odium, 
becauie  by  fuch  means  the  beneficial  jntereft 
in  lands  might  be  fecretly  transferred  with- 
out the  fuppofed  notoriety  of  conveyances 
operating  by  livery  of  feifin ;  and  this  was 
giving  occafion  to  perjury  and  fraud.  Where- 
fore the  memorable B  ftatute  of  ufes  was  pafled, 
which  is  commonly  faid  to  transfer  ufes  into, 
pofieffion,  that  is,  abfolutely  to  transfer  the 
legal  feifin,  I  have  been  defcribing,  to  the 
ceftuy  que  ufe>  or  perfon  intitled  to  the  benefi- 
cial intereft  and  profits  of  the  land.  Hence 
a  diftinclion  arofe  between  fuch  ufes  as  are, 
and  arc  not  executed  by  the  ftatutCi  In  °  or- 

' 

. 

»  Z  Mod.  7,10. 

»  27  H.  Vill.  c.  10. This  law  extendethnot  to  copy- 
holds ;  for  it  would  be  a  great  prejudice  to  lords  of  manors, 


(3  Cro.  44.) 
»  j  Co.  126.  a. 


der 
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dcr  that  the  ftatute  may  have  its  effect,  four 
concurrent  circumftaiices  are  neceflary;  firft, 
that  there  be  a  perfon  feifed  to  the  ufej  fe- 
condly,  a  ceftuy  que  ufe  in  ejfc  ;  thirdly,  a  ufe 
in  effe,  in  pofTeffion,  reverfion,  or  remainder; 
and  laftly,  that  the  eftate  of  the  truflee  may 
veft  in  the  ceftuy  que  ufe.  By  the  firft  re- 
quifite,  terms  for  years  are  excluded  from  be- 
ing thus  indirectly  conveyed  ;  as  p  if  A.  make 
a  leafe  to  B.  for  years,  to  the  ufe  of  C,  as  B. 
can  in  legal  language  be  only  poffejfed,  and 

not  feifed,  of  this  term,   therefore  C.  does  not 
«/  j 

acquire  the  poffeffion  by  the  ftatute  of  ufes. 
But  we  muft  diftinguiih  that  cafe,  fo  put, 
from  what  is  the  moil  conftant  ufage  of  con- 
veyancing. For  if  a  perfon  Jeifed  of  a  freehold 
inter^ft  bargain  and  fell  the  land  for  a  year, 
or  the  like,  the  ftatute  will  execute  the  pof- 
feffion  to  fuch  leflee,  at  leaft  for  the  purpofe  of 
enabling  him  to  take  a  releafe,  even  where  there 
is  another  termor  for  years  in  pofTeffion,  and 
where  there  is  no  fuch  tenant  in  poUeflion, 
for  all  purpofes  whatfoever.  Becaufe  the  bar- 
gainer himfelf  ilands  feifed  to  the  ufe  of  the 
bargaiaee,  quoad  the  term  :  and  as  fir  William 


to  abtoi  03  3oibfl(?iq  :sy,^  &  »d  i»li.'.-,  • 
i>Dy.369.a. 

U  4  Black/lone 
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Blackftone  q  obferves,  from  a  very  learned 
judge  r  in  James  the  firft's  time,  the  bargain 
vefts  the  ufe,  and  the  ftatute  the  pofleffion. 
By  the  latter  requifites  it  appears,  that  con- 
tingent ufes,  while  they  remain  contingent, 
are  not  executed  by  the  ftatute  ;  but,  as  4  fir 
William  Blackftone  expreffes  it,  the  operation 
of  the  ftatute  may  wait  till  the  ufe  is  to  arife ; 
and  he  alfo  remarks,  that  there  muft  be  a  per- 
fon  feifed  to  the  future  ufe,  at  the  time  the  con- 
tingency happens ;  and  that  *  by  this  mode  of 
conveyancing  a  fee  may  be  limited  after  a  fee, 
as  well  as  in  executory  devifes.  Farther,  it 
is  commonly  holden,  that  the  ftatute  cannot 
execute,  a  ufe  upon  a  ufet  that  is,  it  cannot  ex- 
ert its  effect  more  than  once,  nor  have  a  double 
or  repeated  operation,  Thus  if  A.  infepff  B, 
and  his  heirs  to  the  ufe  of  C.  and  his  heirs  ii\ 
truft  for  D.  and  his  heirs,  the  ftatute  goes  fo 

*  2  Black,  comm.  338. 

1  Doddridge  juftice  in  2  Cro.  696. 

8  2  Black. comm.  3  3 4.  See  this  more  fully  explained,  i  Inft, 
271.  b.  13.  ed.  n.  i. 

1  But  with  this  diftindlion,  that  by  a  devife  the  freehold  ufelf 
may  be  diredly  transferred  to  an  executory  devifee,  without  the 
neceflity  of  any  perfon  being  feifed  under  the  will  in  the  mean 
while  to  anfwer  the  ufe  when  it  arrives ;  but  it  is  otherwife  where 
a  feoffment  or  the  like  is,  made  to  executory  ufes,  (Gilb.  on 
ijifes  and  trufts,  127.) 
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far  as  to  execute  the  pofleffion  in  C.  and  his 
heirs,  but  there  flops ;  he  therefore,  and  not 
D.  has  the  legal  feifin  in  fee  -3  yet  D.  has  a 
beneficial  or  trufteftate  in  fee.  TheMaft  cafe, 
jn  which  the  ftatute  does  not  execute  or  tranf- 
fer  the  poffeflion  to  the  ufe,  happens,  where 
.the  feoffees  are  to  receive  and  pay  over  the 
rents  and  profits. 

However,  x  where  the  ftatute  operates,  it 
puts  the  ceftuy  que  ufe  into  full,  actual,  and 
immediate  pofleffion,  fo  as  to  enable  him,  be- 
fore entry  into  the  lands,  to  maintain  an  affize, 
or  action  of  trefpafs. 

On  the  other  hand,  where  the  eftate  of 
ceftuy  que  ufe  is  not  executed  by  the  ftatute, 
it  is .  called  a  truft,  and  is  much  the  fame 
thing  as  a  ufe  was  before  the  paffing  of  that 
law,  A y  truft  eftate  is  defcendible  according 
to  the  common  rules  and  canons  of  hereditary 
tranfmiffion,  Thus  fir  Edward  Coke  ob- 
ferves2,  that  of  a  ufe  there  may  be  po/le/jio 

*  J.       »4S     *U 

fratris ;  (a  doctrine  concerning  defcents  ex- 
plained in  the  laft  lecture)  which  a  muft  be 

u  I  Vern.  415.     2Durn.  &  Eaft,  444 — 451.         x  i  Cro.  46. 
y  2  WOTS.  713.          z  i  Inft.  14.  b.  *  Jbid.  n.  5.  I3thed. 

underftood 
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underflood  of  nfes  before,  or  not  executed  by, 
the  ftatute  -,  for  fuch  as  are  within  that  law 
become  mere  legal  eftates ;  and  therefore  as 
to  them  the  alTertion  would  not  make 'the  in- 
tended diftindtion :  it  would  bring  no  in- 
creafe  of  knowledge,  and  might  be  ranked 
among  Mr. b  Locke's  trifling,  or  identical  pro- 
pofitions.  In  thefe  cafes,  where  the  legal  fei- 
fin  remains  with  the  feoffees  or  truftees,  the 
ceftuy  que  truft,  who  has  the  beneficial  inte- 
reft,  is  faid  to  have  an  equitable  eftate.  And 
thefe  trufts,  in  many  refpects,  refemble  the 
equity  of  redemption,  before  defcribed,  after 
a  mortgage  in  fee.  In  c  both  thefe  interefts  a 
hufband  is  intitled  to  be  tenant  by  the  curte- 
fy ;  tho  it  is  fettled  that  a  wife  is  not  to  be  in- 
dowed  of  a  truft  eftate.  But  d  as  to  the  maf- 
band,  analogous  to  the  rule  in  a  truft  eftate 
in  lands  where  money  is  by  marriage  articles 
agreed  to  be  laid  out  in  the  purchafe  of  a  real 
eftate,  he  will  be  intitled,  according  to  the 
maxims  of  courts  of  equity,  to  the -produce 'of 
r^bn^)  baioq.iuq  3li  of  ^J') 

b  Locke  on  hum.  und.  b.  iv.  c.  S^niibbriEb    Jr73V3iq 
e  1  Vin.  abr.  156  &c.     C.  T.  T.  138  &c.     I  Bro.  32$  &c. 
——When  it  is  faid,  that  a  wife  is  not  dowable  of  an  equity  of  re- 
demption in  fee,  this  of  courfe  always  ft^pbfes  fifc  n&ilgajre  to 
have  been  prior  to  the  marriage. 
*i  Vez.  174. 

it 


1ECT.  29.          Of  title  by  deed.  299 

it  during  his  life  as  tenant  by  the  curtefy,  be- 
caufe  it  is  confidered  as  land. 

Between  '  a  truft  eftate  for  years,  and  one 
in  fee,  there  is  this  confiderable  diftin&ion, 
that  ceftuy  que  trufl  for  years  may  forfeit  his 
intereft  for  felony,  tho  it  is  otherwife  as  to 
ceftuy  que  truft  in  fee.  But  f  in  either  cafe, 
the  difpofition  made,  by  the  ceftuy  que  truft, 
of  his  intereft,  is  as  binding  in  equity,  for  the 
moft  part,  as  if  he  had  been  pofleffed  of  the 
legal  eftate, 


I  muft  now  advert  to  the  more  modern 
forms  of  conveyancing,  introduced  by  the  fta- 
tute  of  ufes,  and  built  upon  the  operation  of 
that  law.  Thefe  are  in  general  i'uppofed  to 
have  been  brought  into  practice  chiefly  with 
a  view  of  avoiding  the  neceffity  of  making 
public  livery  of  feiiin.  The  ftatute  therefore 
has  in  fome  degree  had  an  efFecl:  direftly  op- 
pofite  to  its  purpofed  tendency,  which  was  to 
prevent  clandeftine  alienations,  and  fecret  in- 

.$&  J3s£  ,oi3  i"  '.:>-'' 

•  • 

«  Hard .  467 .     %  Hawk.  449, 45  o,  45 1 . 

f  i  Mod.  38  &c.     Free,  ch.  415.     i  Vern,  440.    C.  T.  T. 
164  &c. 

terefts 
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tercrts  in  landed  property.  But  whence  arofe 
fo  general  a  dread  of  feorrinents  with  open  li- 
very of  feifin,  it  is  difficult  to  explore  -,  efpe- 
cially  confidering  the  great  efficacy  of  that 
antique  fpecies  of  affurance,  in  clearing 
wrongful  claims,  in  creating  a  freehold  in  the 
feoffee  even  from  the  hands  of  a  leiTee  for 
years,  and  in  E  abfolutely  deftroying  contin- 
gent remainders,  without  fuffering  a  recove- 
ry. But  deeds h  contrived,  by  the  aid  of  the 
ftatute,  to  avoid  livery  of  feifin,  dijlurb  no 
eftate  vefted  or  contingent,  and  are  called,  by  a 
learned  writer,  innocent  conveyances,  as  paf- 
iing  no  more  than  the  alienor  may  lawfully 
grant. 

Such  deeds  are  either  primary,  or  relative  to 
fome  affurance  of  record,  which  latter  muft 
be  taken  notice  of  in  the  next  lecture. 


The  primary  conveyances  built  on  the  fla- 
tute  of  ufes  are, 

I.  Where  a  man  covenants  to  Jland feifed  to 
the  ufes  fpecified.     This  topic  is  copioufly  and 

*  i  Co.  66.  b.  h  i  Fearne  472,  3. 

fcientifically . 
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fcientifically  treated  of  in  Bacon's  abridgment 
under  title  "  ufes  and  trufts." 

2.  By  a  bargain  and  f  ale  indented,  feakd, 
and  inrolled,  purfuant  to  the  ft.  27  H.  VIII. 
c.  1  6,  a  freehold  may  be  paffed,  by  the  opera- 
tion of  that  and  of  the  ftatute  of  ufes,  by  a 
fingle  deed,  without  relation  to  another,  and 
without  livery  of  feifin. 

3.  Laftly,  the  moft  ufual  conveyance,  de- 
pending on  the  ftatute  of  ufes,  is  by  two  fepa- 
rate  deeds  or  indentures  of  leafe  and  releafe  $ 
the  i  former  of  which  is  rather  a  bargain  and 
fale,  on  a  pecuniary  con  fide  ration,  for  one  year, 
as  to  its  effects  ;  and  by  the  help  of  the  flatute 
of  ufes  it  gives  inflant  and  actual  poffeffion  to 
the  leffee  or  bargainee,  at  leafl  fo  as  to  make 
him  legally  capable  of  taking  a  releafe,  veil- 
ing  in  him  feifin  of  a  freehold  intereft. 

The  k  leafe  and  releafe  are  in  the  nature  but 
of  one  deed  j  and  they  are  ufually  executed  at 
the  fame  meeting  ;  and  the  releafe  has  an  ex- 
prefs  relation  to  the  flatute  of  ufes  in  the  fol- 
lowing or  fimilar  words,  viz.  "  all  which 


Ibid. 

premifes 
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premifes  are  now  in  the  actual  pofleffion  of 
A.  B.  (the  releafee)  by  virtue  ol  a  bargain 
and  fale  to  him  thereof  made  for  one  whole 
year,  in  confideration  of  five  /hillings,  by  an 
indenture  bearing  date  the  day  before  the  date 
of  thefe  prefents,  and  by  force  of  the  jiatute 
for  transferring  ufes  into  poffejfion"  It  is 
therefore  l  the  bargain  and  fale  for  a  year, 
on  which  the  ftatute  operates,  and  gives  the 
bargainee  pofleffion,  to  enable  him  to  take  a 
releafe.  >  If  fuch  releafe  is  to  the  ufe  of  the 
releafee  himfelf  in  fee,  he  has  the  inheritance 
by  the  common  law ;  if  to  the  ufe  of  other s>  this 
indeed  gives  frefh  occafion  for  the  ftatute. 
But m  a  corporation  cannot  convey  by  leafe  and 
releafe  under  the  ftatute,  becaufe  a  corporation 
cannot  be  feifed  to  a  ufe,  which  is  requifite  in 
the  capacity  of  bargainer.  A  corporation 
may  convey  by  feoffment  and  other  means, 
and  alfd  by  leafe  and  releafe  at  common  laiot 
that  is,  caufing  an  actual  entry  to  be  made-  by 
the  leflee,  prior  to  the  releafe. 


Sir  William  Blackftone  B  hints  at  a  doubt, 

^ 

formerly  entertained,  concerning  the  validity 


1  I  Inft.  ijth  ed.  contin.  of  n.  i.  to  271.  b.  in  276.  a. 
"Ibid.  *  2  Black.  comra.  339. 

of 
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of  this  mode  of  conveyancing.     This  °  objec- 
tion was,  that  there  ought   to  be  an  actual 
entry,  by  the  leflee,  under  the  prior  indenture. 
But  this  p  appears  to  be  a  very  groundlefs  fcru- 
pulofity,  and  to  oppugn  the  direct  fenfe  and 
general  conftruction  of  the  flatute.     Perhaps 
a  more  folid  difficulty  arifes,   when  we  come 
to  confider,  how  a  leafe  and  releafe  can  be 
available,  under  the  ftatute  of  ufes,  where  a 
reverfion  or  remainder  is  to  be  conveyed.    For 
how  can  the  vendor  bargain  and  fell  the  pre- 
fent  pofleffion,  which  he  is  not  himfelf  intitled 
to  invade  ?     Or  how  can  the  law  fupply  the 
actual  entry  of  the  leflee,   when  fuch  entry 
would  be  wrongful  and  illegal  ?     If  indeed 
there    is  a  fubfifting  freehold   intereft,    the 
reverfion    or   remainder    expectant    thereon 
may  very  confidently  be  pafled  away  by  the 
releafe,    by    force   of  the  word    "   grant," 
which  is -apt  and  ufual   on   thefe  occaiions. 
Such  cafe ,  ftands  wholly  independent  of  the 
ftatute,  which  is  not  then  called  in  aid  to 
convey  a  freehold  without  livery  of  feifin. 
But  if  there  is  only  a  term  of  years  outftand- 
ing,  how  is  the  prefent  freehold  to  be  convey* 


'  2  Mod.  252. 

f  i  Inft,  i  jth  ed.  comin.  of  n.  i.  to  271.  b.in  276.  a. 
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cd  without  livery  of  feifin,  imce  the  releafor 
cannot  give  a  prefent  eftate  of  any  kind  to  the 
intended  relcafee  ?  Perhaps  it  may  be  tech- 
nically anfwered,  that  the  q  pofTeflion  of  the 
termor  for  years  is  the  poffeffion  of  hirh  who 
has  the  next  eflate  of  freehold,  and  therefore 
may  be  bargained  and  fold  by  him.  This 
vicarious  pofTeffion,  we  have  before  feen, 
is  a  regukting  principle  in  the  law  of  de- 
fcents  ;  but  here  that  idea  is  carried  to  a 
much  greater  extent.  However,  even  in 
thefe  in  fiances,  the  practice  univerfally  pre- 
vails -,  and  the  courts  will  not  now  fuffer  it 
to  be  queftioned,  or  fhaken  with  erudite 
fcruples-,  tho  it  feems  eftablifhed  on  cuftom 
rather  than  legal  reafoning.  But  this  point 
deferved  to  be  mentioned,  as  it  might  tend 
to  unfold  the  grounds  and  principles  of  the. 
law. 

It  muft  alfo  be  curforily  remarked,  that 
wherever  a  greater  intereft  than  for  a  term 
of  years  is  to  be  conveyed  by  any  of  the  means 
treated  of  in  this  lecture,  fuch  freehold  con- 
veyances muft  relate  to  lands  of  free  tenure. 
For  if  copyhold  lands  are  attempted  to  be  paf- 


i  Ihft.  325.  a.  I3th  ed.  n.  i. 

fed 
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fed  by  leafe  and  releafe,  for  inflance,  it  incurs 
a  forfeiture  to  the  lord.  If  fuch  lands  lie  in- 
termixed with  freehold-  premifes,  (which  is 
very  frequently  the  cafe)  the  alienor  may  in 
the  releafe  grant  fuch  parts  as  are  freehold, 
inferting  a  covenant  to  furrender  the  copy- 
holds, and  alfo  a  provifo  that  the  indenture 
mall  not  be  conftrued  as  an  attempt  to  convey 
the  latter,  in  01  der,  profefledly,  that  no  forfei- 
ture may  be  deemed  to  be  incurred. 


There  are  two  remaining  titles  to  be  men- 
tioned, that  by  matter  of  record,  and  that  by 
devife-,  the  former  of  which  will  be  the  fubjedt 
of  the  next  lecture. 


VOL.  II.  X  L  E  C~ 
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LECTURE     XXX. 


Of  title  by  matter  of  record. 


THERE  are  four  ways,  by  which  a 
title  to  lands  and  tenements  may  be 
acquired  by  matter  of  record,  viz.  by  a  private 
act  of  parliament,  by  a  royal  grant,  by  a  fine, 

and  by  a  common  recovery. 

3jj  r>  io 


I.  It  is  not  unfrequently  neceflary  to  refort 
to  the  legiflature  to  unfetter  a  fettled  eftate, 
for  a  convenient  fale,  fettling  other  lands  in 
lieu  thereof,  and  for  other  purpofee  of  accom- 
modation, which  could  not  be  accomplimed 
by  the  judicial  magiftrate.  The  *  conftruc- 
tion  of  a  private  aft  of  parliament  is  governed 
by  the  fame  rules  as  conveyances  and  deeds 
between  party  and  party.  But 

*  3  Wilf.  496,  7. 

II.  The 
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II.  'The  conftruftion  of  a  rcyal  grant  differs 
from  that  made  on  the  grant  of  a  fubjeft. 
In  the  latter  cafe  the  maxim  obtains,  verba 
fortlus  accipluntur  contra  proferentem.  But 
the  grants  of  the  king,  are  interpreted  moft 
favorably  for  the  crown,  and  nothing  is  fup- 
pofed  to  be  included,  that  is  not  clearly  fpeci- 
fied  and  exprefTed.  Perhaps  this  principle 
favors  -but  little  of  an  enlightened  age  5  and  it 
is  moft  reafonable,  in  all  inft  rumen  ts,  to  con- 
ftrue  exprefTions  according  to  their  natural 
import,  without  any  ftraining  on  either  fide. 
The  alienation  of  crown  lands  was  formerly 
Uncontrolled  :  but  by  a  b  law  palTed  at  the  ac- 
ceffion  of  queen  Anne,  they  are  grantable  on- 
ly for  thirty-one  years,  or  three  lives,  the  te- 
nant is  to  be  made  punimable  for  wafte,  and 
one  third  of  the  yearly  value  is  to  be  referved 
as  a  rent. 


i 

III.  I  proceed  now  to  the  confederation 
of  jims  i  which,  if  we  believe  c  fir  Edward 
Coke,  were  frequent  before  the  conqueft; 
nor  d  are  other  advocates  wanting  to  maintain 
their  great  antiquity. 

b  St.  I  A.  it.  i.e.  7.  §  5.  c  2  Inft.  511.. 

4  PI.  357.  368.    Differ:,  prefixed  to  Mad.  form,  Anglic.  §  15. 

X  2  A  fine, 
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A  fine,  as  to  its  form,  Is  an  action  real, 
commenced  by  fuing  out  a  writ,  and  after- 
wards compromifed,  ended,  and  adjufted,  by 
agreement  under  the  licence  and  fanction  of 
the  court  of  common  pleas,  or  other  e  judges 
or  commiffioners.  This  writ,  directed  to  the 
fheriff,  injoins  him  to  command  the  defend- 
ant or  defendants,  that  they  perform  to  the 
plaintiff  the  covenant  made  between  them, 
concerning  the  lands  intended  to  be  thus  af- 
fured,  of  which  a  defcription  is  inferted.  But 
f  a  fine  may  be  levied  of  incorporeal  heredita- 
ments, as  of  a  rent.  It  g  may  be  alfo  levied 
upon  every  writ,  by  which  land  is  demanded, 
charged,  or  bound,  or  which  concerns  land, 
not  being  in  a  perfona!  action.  After  the 
writ  follow  the  licence  to  agree,  and  the  other 
formal  parts,  not  necefTary  to  be  here  recited. 
He  who  thus  levies  a  fine  is  ftiled  the  conu- 
zor,  and  he  to  whom  it  is  levied  the  conuzee. 
A  h  corporation  aggregate  may,  it  feems,  be 
cither  conuzors  or  conuzees  in  a  fine  $  tho  f  it 
has  been  denied,  that  they  can  be  conuzors. 


e  Wood  inft.  laws  Engl.  245  (ed.  1763.) 

f  i  Cro.  673.  *  I  Sal.  340. 

fc  2  Weil's  fymboleog.  4.  a.          '3  Com.  dig.  t.  fine  B. 

''  .    -~iF.    T-. ••i~'>    JiufiiH  S  * 

The 
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The  capacity  is  almoft  univerfal  both  ofpaf- 
fing  and  taking  an  eftate  by  fine. 

iLafiiJJLs  Lmv  .tabnu  Jj'jfiirrtoiqrnoo  abie**- 
Sir  k  William  Blackftone  enumerates  the 
four  kinds  of  fines,  of  which  the  firft,  called 
a  fine  fur  conuzance  de  drolt  come  ceo  que  il  ad 
defon  done,  is  the  moft  ufual,  and  that  which 
I  mall  have  in  view  in  the  following  obferva- 
tions  concerning  the  effect  of  this  fpecies  of 
conveyance. 

A  fine  is  very  frequently  ftiled  a  feoffment  of 
record  :  the  learned  author,  juft  cited,  fays  \ 
it  might  with  more  accuracy  be  called  an  ac- 
knowledgment of  a  feoffment  on  record : 
which  is  not  perhaps  making  a  very  fubftan- 
tial  diftindlion.  But  the  court  of  king's 
bench  long  ago  denied  m  a  fine  to  be  a  feoff- 
ment of  record ;  and  faid,  it  was  improperly 
fo  called  -y  and  the  meaning  was,  that  it  had 
the  effects  of  a  feoffment  to  feme  purpofes, 
if  he  that  levied  the  fine  was  feifed  of  the 
freehold^  at  the  time  of  the  fine  levied.  Thus 
we  have  already  feen,  that  in  divers  refpects 
it  falls  Ihort  of  the  force  and  operation  of  a 

k  2  Black.  x:omm.  352,  3.  JIbid.  348. 

48  I  Sal.  34.0. 

X  3  feoffment 
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feoffment  with  livery  of  feifin.     In  other  re- 
fpects  it  has  a  greater  efficacy^ 
^19  zi'eirfj  jfirtjjtaa   <bnH  Ikrft   aw  , 

i.  As  to  the  former  point,  in  addition  to 
what  I  have  before  faid,  and  which  may  ferve 
alfo  by  way  of  illuftration,  I  mall  cite  the  ge- 
neral doctrine  of  fir  Matthew  n  Hale,  as  ne- 
ceffary  to  be  attended  to,  as  coming  from  fo  ve- 
nerable authority,  and  as  expreflcd  with  equal 
brevity  and  clearnefs,  viz.  "  that  if  there  is 
leflee  for  years/  the  remainder  over  for  life, 
and  the  leflee  for  years  levy  a  fine,  and  five 
years  pafs,  the  lefTor  is  not  barred  by  any  non- 
claim,  becaufe  the  fine  operates  nothing, 
and  partes  ad  finem  nlhll  kabuerunt  may  be 
pleaded  to  it :  otherwife  it  is,  where  a  tenant 
for  life  levies  a  fine ;  for  he  has  a  freehold, 
and  his  fine  difplaces  the  remainders ;  and  an 
entry  is  requifits  within  five  years  after  the 
death  of  the  tenant  for  life  :  and  therefore 
when  a  leflee  for  years  or  at  will  is  to  levy  a 
fine,  it  is  ufual  for  the  leflee  to  make  a  feofF- 
ment  firft  to  difplace  the  other  eftates :" 
which,  we  have  feen,  was  prefcribed,  in  the 

* 

cafe  cited  in  the  lail  lecture,  as  the  effectual 
means  of  fubftantiating  fuch  conveyance. 

^nfjilai  ja-jnueiliBq  lo  «?is  '(Ii*y  ^iW  3iaw  snadj  isY     ."."icnsm 

T  ,3  ^s  ^,  VL  .£  .1  ,2  8 1  -fl  .s;v  ,z3n/t  saJv-vol  ip.isnrJBm  3d3  o) 
"Hard.  401,2.     2  Vez.  481,  2.    2  Atk.  2^0. 

X  2.    If 


X  £  c  T  .  3  o  .         mafter  of  record.  3  1  1 

3i2wrl£  w£  inquire,  fecondly,  .in  what  re- 
fpe&s  a  fine  has  a  greater  efficacy  than  a  feofF- 
ment,  we  fhall  find,  firft,  that  this0  is  one 
mode  of  conveying  a  reverfion  or  remainder; 
which  cannot  be  conveyed  by  a  feoffment. 
But  the  great  and  principal  occafion  of  levy- 
ing fines  is  to  bar  the  iflue  in  tail,  which  can- 
not be  effected  by  a  feofFment.  Here  it  is 
neceiFary  to  refume  a  diftinction  p  formerly  al- 
luded to,  between  fines  at  the'  common  law, 
and  fuch  as  are  levied  with  proclamations  pur- 
fuant  to  the  q  ftatutes  directing  that  ceremony. 
For  it  is  r  by  virtue  of  thofe  laws  alone,  par- 
ticularly the  s  laft  of  them,  that  a  fine  is  a  bar 
to  the  iffue  in  tail.  But  a  *  fine  at  common 
law,  without  proclamations,  has  in  this  refpect 
the  fame  efFect  only  as  a  feofFment  :  it  works 
a  difcontinuance,  that  is,  de  veils  the  eftate 
tail,  takes  away  the  right  of  entry  by  the 
ifTue,  and  obliges  him,  after  the  death  of  his 


P  Ant. 
<i  i  R.  III.  c.,7.    4  H.  VII.  c.  24.  &  32  H.  VIII.  c.  36, 

-  i  Sal.  340. 

,  *  See  the  very  learned  note  I  Inft.  121.  a.  (i3th  ed.  n.  I.) 
r  '  i  Sal.  340.-!  -  Fines  generally  fpoken  of  are  intended  to 
be  levied  -according-  to  thofe  ftatutes.  (3  Co.  86.  b.)  —  Other 
fines  ar«  called  fines  at  common  law,  and  fines  without  procla- 
mations. Yet  there  were  very  early  a&s  of  parliament  relating 
to  the  manner  of  levying  fines,  viz.  ft.  18  E.  I.  ft.  4.  &  27  E.I. 

e.  i.  iaM 

X  4  anceftor, 
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anceflor,  to  bring  a  real  action ;  but  it  goes  no 
farther,  it  does  not  ultimately  defeat  his  inhe- 
ritance, and  the  claim  to  be  made  by  him 
according  to  the  form  of  the  gift.  There  is 
this  farther  diftindlion  between  fines  with 
proclamations  and  thofe  at  common  law,  that 
u  the  latter  need  not  be  avoided  by  an  adlual 
entry.  But  as  to  fines  with  proclama- 
tions, the  iflue  in  tail,  and x  all  claiming  under 
the  parties  to  the  fine,  are  barred  of  their  right 
yas  foon  as  the  fine  is  levied.  Such  perfons 
in  the  adl  of  Henry  the  feventh/  are  called 
privies, z  that  is,  privy  in  blood  and  heirmip 
to  the  party  levying  the  fines,  and  alfo  in  title 
to  the  eftate,  fuch  conuzor,  tho  never  feifed 
thereof,  having  had  a  veiled  right  thereto  by 
force  of  the  intail.  Others,  a  as  reverfioners 
and  remaindermen,  are  allowed  five  years  from 
the  time  their  right  accrued,  and  the  difabling 
excufes,  fpecified  in  that  law,  are  removed  to 
make  their  claim.  But,  as  to  the  accruing 
of  their  title,  it  is  to  be  obferved,  that  altho 

.«   -^  k- "      *  •}-  •*•       *«J      *  fl  -*  :    *  ^^      -  ' 

•f  '*'»     '*   *  '  •  *?  *tJ*i  '          _T 

;"'.H  !  /R  Jrjfi'jtJiil  PJ-V/  ao,'   --ttntl  1o  3mj)3riJ 
«  2  wilf.  47.  ^panobn^ffi 

x  As  if  there  be  tenant  in  tail  with  an  immediate  reverfkm 
or  remainder  to  himfelf  in  fee,  his  fine  is  an  immediate  bar  to 
fuch  rcvtriionor  remainder,  (i  Inft.  121.  a.  131)1  ?4r^k;i.) 

y  See  2  Inft.  517.     3  Co.  86.  b.  ^Hob^^   , 

'SeeDy,  133.  a. 

the 
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the  fine  is  a  complete  bar,  from  the  time  of 
its  being  levied,  to  the  illue  ifr  tail,  yet  the 
continuance  of  inheritable  iffue  in  the  line  of 
the  donee  in  tail  is  the  meafure  of  the  eftate 
conveyed  by  the  fine,  and,  till  fuch  line  is 
extinct,  the  remaindermen  and  reverfioner  can- 
not claim,  becaufe  their  claim  muft  \stfccundum 
formarn  dent. 

By  the  common  law b,  an  entry,  aftion,  or 
claim  to  avoid  a  fine,  was  to  be  within  a  year 
and  a  day  from  the  fine  levied.  This  efficacy 
of  a  fine,  in  mortening 'the  ufuat  time  of  li- 
mitation for  averting  a  right  to  lands,  is  men- 
tioned by c  Mr.  Hargrave  as  Hill  one  of  the 
appropriated  ufes  of  fines,  and  a  probable  caufe, 
originally,  of  their  frequency.'  But  for  a  long 
period,  indefinite  d  nonclaim  was  no  bar,  that 
is,  the  dormant  acquiefcence  of  a  party  to  be 
affected  by  a  fine  did  not  prevent  his  claim. 
The  conclufivenefs  of  a  fine  was  revived  by 
ftatutes  i  R.  III.  c.  7.  &  4  H.  VII.  c.  24,  bat 
the  time  of  limitation  was  ftretched,  as  I  have 
jufl  mentioned,  and  which  continues  to  be 

•aunt  ;u>  ikiw  |;EJ  sit  ii 

•in  H  <-.irf«s*1i  fit  >'-    iv, 

>  Plowd.  357,  8.  c  i  Inft.  121.  a.  i3thed.n.  i. 

d  St.  34  E.  III.  c.  16;  an  important  law,  cojnprifed  in 
between  twenty  and  thirty  words. 

the 
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the  rule,  to  five  years  next  alter,  the  procla- 
mations, or  the  accruer  of  the  title  of  the 
claimant. 

ir3l    1O    fl<> 

By  e  another  ftatute,  no  entry  or  claim 
fhall  be  of  any  avail  to  avoid  a  fine  with 
proclamations,  unlefs  within  one  year  after 
fuch  entry  or  claim  an  action  be  com- 
menced and  profecuted  with  efFeft.  But, 
where  f  a  tenant  for  life  levies  a  fine  with 
proclamations,  the  remainderman  is  not  ul- 
timately barred  by  five  years  nonclaim  after 
the  fine  levied,  for  he  is  not  obliged  to 
take  advantage  of  the  forfeiture,  but  may  wait 
till  the  death  of  tenant  for  life.  On  the 
other  hand,  where 8  a  fine  is  levied  by  tenant 
in  taily  it  is  not  fuffkient  that  he  in  the 
remainder  make  an  entry  within  five  years, 
for  this  being  fuch  a  fine  as,  in  refpedt  of 
the  conuzor's  inheritable  intereft,  works 
a  difcontinuance  of  the  eftates,  the  claim 
ought  to  be  by  a  real  action  brought  within 
the  time  prefcribed.  But h  where  the  fine  is 

1$  .yen:   gyiidirdui  ,-Ji  JnagniJno'i 

OU-i!  4  A.  c.  16.  §  16.  u  f  j  Sho.  fa   3  Vez.,482. 

s  I  Vern.  2 1 3. 

h  See  Vez.  482,  that  a  fine  may  be  no  bar  in  equity  tho  a 
bar  at  law;  and  that  nonclaim,  if  the  five  years  ryn  pending  a 
fuit  in  equity,  will  be  no  bar,  Pincke  againjl  Thorcy croft,  houfe 
of/qrfc  38  Feb.  1785. 
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a  nullity  at  firft,  nonclaim  will  be  no  detri- 
ment. Mi 

.».*.•  i  •  t,jnjor.."i«..j  '  '• 

All  !  interests,  in  reverfion  or  remainder, 
vefted  or  contingent,  are  barred  by  a  fine, 
levied  by  the  ancejtor  under  whom  fuch  interefts 
are  claimed.  It  was  holden  by  lord  chan- 
cellor Talbot  k,  that  if  lands  are  devifed  to  A. 
and  B,  and  the  furvivor  and  his  heirs,  in  trufl 
to  fell,  that  fuch  truftees  might  by  fine  pafs  a 
good  title  to  a  purchafcr  by  way  of  eftoppel, 
and  that  it  was  unnecefTary  for  the  heir  of  the 
devifor  to  join  in  the  conveyance,  except  in-' 
deed  to  fupply  the  want  of  proving  the  will. 
Nothing  at  firft  fight  is  more  plaufible  than 
the  argument.  It  was  certain,  one  of  thefe 
two  truftees  muft  be  the  furvivor,  and  entitled 
to  this  future  eftate,  unlefs  conveyed  away  : 
confequently,  it  was  inferred,  his  heirs  claim- 
ing under  him  would  be  eftopped  by  reafon  of 
the  fine  levied  by  their  anceftor  to  fay  *4  paries 
Jinis  nihil  habuerunt,"  altho  he  that  levied  the 
fine  had  at  that  time  no  right  or  title  to  the 
contingent  fee.  Yet  legal  iubtleties  may  at 
times  efcape  the  greateft  minds.  Mr.  Fearne 

r  ° 


5 
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1  {hews  us,  that  the  reafoning  of  the  court  is  in- 
conclufive,  becaufe  the  limitation  to  the  heirs 
of  the  furviving  truftee,  being  a  contingent  re- 
mainder in  fee,  was  deftroyed  at  the  fame  time 
with  the  particular  eftate  for  life,  which  fup- 
ported  it,  and  confequently  a  title  might  ac- 
crue to  the  heir  of  the  devifor  on  this  face  of 
the  argument.  But"1  the  fame  learned  author 
intimates,  that  in  a  diftindt  point  of  view,  the 
truftees  bad  power  to  pafs  a  good  title,  for  a 
devife  to  felt \  without  any  words  of  limitation, 
would  have  enabled  them  to  convey  in  fee. 

There  is  another  neceflary  and  appropriated 
ufe  of  fines,  in  which  alfo  their  efficacy  ex- 
ceeds that  of  a  feoffment,  namely  where  they 
are  levied  by  hufband  and  wife n,  in  order  to 
bind  the  latter,  and  to  bar  her  where  it  is  her 
own  inheritance,  and  to  preclude  her  claim  of 
dower,  where  it  is  the  inheritance  of  the  huf- 
band. For  this  purpofe  the  wife  is  examined 
as  to  her  confent,  and  to  tefHfy,  that  me  joins 
in  the  acT:  to  be  recorded,  voluntarily,  and  .not 
through  the  compulfion  of  her  hufiband.  But 


l  I  Fearne  521.536.  «"  Ibid.  522. 

B  Lit.  \  670. 

the 
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the  fecret  examination  is  conjectured  by  Mr. 
Hargrave.0  to  be  only  a  fecondary  caufe  why. 
femes  covert  are  bound  by  fines  and  recoveries* 
and  he  ingeniouily  accounts  for  the- 'primary 
reafon  of  fuch  operation,  as  follows ;  it  wa^" 
unreafonable,  fays  he,  that  thofe  who  had  any 
demand  or  charge  touching  the  wife's  freehold 
or  inheritance,  mould  wait  for  fatisfaction  till 
the  coverture  was  determined  j  the  hufband 
therefore  was  allowed  to  defend  her  right,  and 
from  hence  it  was  an  eafy  traniition  to  allow 
them  to  compound  the  matter  by  a  final  agree- 
ment on  record,  and  at  length  to  fubflitute 
a  fictitious  for  an  adverfe  fuit.  Still  therefore 
there  muft  be  a  writ  taken  out*  which  denotes 
the  pendency  of  an  action  real,  as  the  necef- 
fary  foundation  of  what  is  now  ranked  among 
the  common  conveyances  and  aiTurances  of  the 
realm.  J  >  i 

In  refpect  to  trujls,  the  operation  of  a  fine 
and  of  a  feoffment  appears  to  be  equivalent. 
The  p  cejluy  quc  trujl  will  be  bound  by  a  fine, 
levied  by  the  truilee  feifed  of  the  freehold, 

0  \  Inft.  121.  I3th  ed.  n.  i.  . 
,  f  2  Ch.  ca,  247.     i  Vein.  149.  ,^ 

after 
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after  five  years  nonclaim,  in  favor  of  a  pur- 
chafer  for  a  valuable  confideration,  provided 
fuch  purchafer  had  no  notice  of  the  truft. 
fimioi  3rb  oj  liw 

As  to  Encumbrances  on  land  by  ftatute  mer- 
chant, ftatute  fhple,  and  elegit,  the  rdle  feems 
to  be,  that  if  an  extent  be  fued  out,  the  party 
claiming  under  it  is  barred  by  a  fine  and  five 
years  nonclaim,  provided  he  is  not  in  actual 
poffeffion  ;  for  he  has  an  eflate  or  intereft  fub- 
fifting,  and  therefore  ban-able;  but  a  judg- 
ment creditor,  who  hath  not  fued  out  execu- 
tion, will  not  be  precluded  by  a  fine  from 
extending  the  lands  which  his  debtor  was 
feifed  of  at  the  time  of  the  judgment,  or 
r  which  he  afterwards  acquired. 

•  >nft  r      '  ;    •"•'•  .  •         .        - 


r     YVI  t_  c     '**•'  r  t. 

Laltly,  as  to  the  operation  of  a  fine  on  fub- 
fiAing  terms  of  years,  there  feems  no  compa- 
ru'bn  to  be  made  between  this  afTurance  and  a 
feoffment.  Becaufe  the  entry  of  the  feoffor 
ought  to  be  lawful,  to  give  effect  to  the  latter, 
and  then  it  operates  tho  he  be  out  of  poflef- 
fion.  But  *  a  fine  on  the  other  hand  does  not 


3  jr<  vxca  .-.obn^v  ijj^ia  aH.v  :<i;  Of  jswjpb  to  3:is     3iii  O" 
i  z  Inft.  517.     i  Sho.  41.      i  Mod.  317,  ; 

*  i  R.  A.  852.  •  2  M.  517.     i  Vent.  56. 

prejudice 
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prejudice^  tenant  for  years  in  poiTeffion;;  nor 
bar  any  fuch  intereft  that  is  not  devefted  and 
turned  to  a  right;  and  '  as  to  what  mall 
amount  to  a  devefling  or  not,  the  intention 
of  the  parties,  and  the  equity  of  the  circum- 
ftances,  may  be  admitted  to  govern  the  con- 
flruction.  Regularly  and  in  flrictnefs  of  law 
"  the  eftates  of  lefTees  for  years,  out  of  poflef- 
fion,  are  barred  by  a  fine  and  nonclaim.  But 
if  a  x  man  purchafe  lands,  of  which  there  is 
a  long  fubfifling  leafe,  and  for  better  fecuring 
his  title,  or  for  reafons  of  convenience,  have 
the  term  affigned  in  truft  for  him,  and  to 
attend  the  inheritance,  and  then  for  corrobo- 
rating hi&  title  have  a  fine  levied  to  him,  this 
will  not  deftroy  the  term,  tho  the  truftees  ne- 
glect to  make  an  entry  to  avoid  fuch  fine  :  for 

no  eflates  mall  be  barred  by  a  fine,  but  thofe 

j 

which  were  agreed  and  intended  by  the  parties 

to  be  barred  :  whereas,  on  the  contrary,  the 
c  soniiuns  ?.m:  J 

ad*  lo  \\\ra  aifo  d 


1   i  Vent.  81.  r  a  cCo.  123.  b. 

*  c-j^UJ  OJ,i>3,t:5  '.^'        r  ,r        0 

*  i  Sid.  460.     Hard.  400.     i  Lev.  270.     i  Vent.  80.  <  *  ••• 

For  example,  if  the  heir  ^f  an  equity  of  redemption  in  fee, 
fubjeft  to  a  mortgage  term  of  years,  centrals  for  the  abfo- 
lute  fale  of  the  eftate,  the  purchafer  may  have  the  term  affigned 
to  attend  the  inheritance,  and  fuch  term,  being  created  antece- 
dent to  the  right  of  dower  in  the  wife  of  the  vendor,  may  be  fet 


up  in  oppofition  thereto.    '( Ambl,  6  &c.) 


term 
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term  in  this  cafe  was  intended  to  be  corrobo- 
rated and  preflrved.  So  if  a  mortgage  bz 
made  by  way  of  term  for  years,  and  the  mort- 
gagor continue  in  poffeflion,  and  levy  a  fine, 
and  pay  the  intereft  of  the  money  lent,  this 
fine  and  nonclaim  for  five  years  mail  be  no 
bar  to  the  mortgagee's  term,  for  it  would 
be  both  againft  equity  and  the  apparent  inten- 
tion of  the  parties ;  befides  the  mortgagor, 
continuing  in  pofrefiiori,was,  inrefpect  to  fuch 
prefent  pofleffion,  at  the  time  of  levying  the 
fine,  barely  tenant  at  will  to  the  mortgagee. 
It  feems  clear  alfoy,  that  terms,  to  commence 
in  future,  and  which  are  not  in  being  at  the 
time  of  levying  the  fine,  are  not  thereby  legal- 
ly barred.  For  it  would  be  highly  unreafon- 
able  that  they  mould  be  barred  by  nonclaim, 
who  have  no  prefent  claim  to  make,  and  there- 
fore are  guilty  of  no  neglect.  On  the  other 
hand,  where1  there  is  a  legal  eftate  fora  term 
of  years  in  truflees,  and  ceftuy  que  truji  thereof 
and  of  the  inheritance  levies  a  fine  to  a  pur- 
chafer  for  a  valuable  confideration  of  the  whole 
property  in  fee  fimple,  and  who  has  no  notice 

r  T.  Ray.  149.     3  Mod.  198.— —Nor,  as  it  appears,  by  a 
feoffment.     (5  Co.  124.  a.  arg.) 
*  3  Keb.  564. 

of 
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of  the  term,  in  this  cafe,  the  fine  will  fo  de- 
ftroy  the  trufts  of  the  term,  that  it  {hall  not 
be  fet  up  to  prejudice  fuch  a  vendee.  Thus 
fometimes  a  term  will  be  deftroyed,  and  fome- 
times  not  touched  or  affected,  by  a  fine,  ac- 
cording to  diftinclrions  founded  in  equity,  and 
the  intention  of  the  parties,  and  received  as 
forming  the  decifions  of  our  legal  courts. 

If  a  *  man  levy  a  fine  fur  conuzance  de 
droit,  come  ceo  que  il  ad  de  Jon  Hone  (which 
fpecies  alone,  as  I  before  obferved,  I  have  kept 
in  view  in  this  difquifition)  and  do  not  ex- 
prefsly  limit  it  to  the  conuzee  and  his  heirs, 
yet  the  conuzee  has  a  fee  fimple  in  the  lands 
thus  allured.  But  if  it  be  exprefsly  limited 
to  the  conuzee  and  the  heirs  of  bis  body,  this 
limitation  is  a  qualification  of  the  general  in- 
tendment,  which  would  raife  a  fee  fimple  to 
him,  and  an  eftate  tail  may  be  thus  created. 
And  hence  alfo  it  may  appear,  that b  a  fine  of 
itfelf  is  fufficient  to  pafs  an  eftate  without  the 

afiiftance  of  any  other  inftrument.     This  is 

• 
likewife  feen  by  the  approved  form  of  fetting 

forth  a  fine  in  fpecial  pleadings  on  record,  viz. 
*'  quidam  Jim's  fe  /evavit,  a  certain  fine   was 

»  Co.  2.  read.  ft.  fines.  b  400.71.3.    Skin.  184. 

VOL.  II.  Y  levied," 
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levied,"  without  the  neceffity  of  alleging  any 
other  conveyance  to  compleat  the  title. 
Without c  any  averment  or  appearance  of  fa<£ls 
to  the  contrary,  the  law  regularly  confiders^q 
fine  as  levied  to  the  ufe  of  the  conuzee,  and  to 
give  him  feifin  of  the  lands :  and  d  this  is  by 
the  common  law,  without  the  aid  of  the  fta- 
tute  of  ufes.  However  it '  may  be  averred 
to  be  to  the  ufe  of  the  conuzor,  and  that  by 
parol,  without  a  declaratory  deed  to  that  ef- 
fect, becaufe  it  is  a  ufe  refulting  by  operation 
of  law,  and  not  by  the  mere  will  of  the  par- 
ties, and  therefore  the  neceflity  of  a  written 
inftrument,  required  by  the f  flatute  of  frauds, 
does  not  apply  to  this  cafe.  But  it  cannot  be 
averred  to  the  ufe  of  a  third  perfbn,  without 
a  declaration  thereof  in  writing.  And  farther 
as  to  facts  explanatory  of  the  ufes  of  a  fine, 
where g  there  has  been  no  confideration  paid, 


«  2  Sal.  676. 

4  1  Inft.  Allied,  contin.  of  n.  i.  to  271.  b.  in  275.  b. 

e  2  Sal.  676.  f  29  C.  II.  c.  3. 

s*2  Wi!f.  19.  In  like  manner  feoffments,  without  confi- 
deration, enure  to  the  ufe  of  the  feoffbr,  becaufe  the  feoffee  can- 
not hold  of  him  as  before  the  ftatute  of  quia  emfteres.  (2  R.  A, 
781.  2  Lev.  77.)  And  it  feems  thefe  refulting  ufes,  raifed  by 
implication  of  law,  are  immediately  executed  by  the  ftatute  of 
ufes,  like  thofe  declared  by  the  parties. 

-ttijo,>  ariJ  io  3< 

no 
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no  declaration  of  ufes,  and  the  conuzee  has 
never  been  in  ponefiion,  the  law  will  impute 
it  levied  to  the  ufe  of  the  conuzor,  or  of  fuch 
perfon  and  perfons  in  whom  the  ufe  was,  an- 
terior to  the  fine  ;  whether  they  are  in  poiTef- 
fion,  or  the  fine  be  of  a  reverfion  :  it  fhall 
enure  to  the  old  ufes,  and  they  Jhall  be  in  of 
the  old  ufe  •,  that  is  their  interefl  fhall  be  de- 
fined according  to  the  prior  fettlement  of  the 
eftate.  Altho  therefore  it  pafTes  nothing,  yet 
after  five  years  nonclaim  it  will  operate  as  a 
bar,  precluding  other  claimants,  and  fubflanti- 

.  > 

a  ting  the  title. 

'i  1? 

I  fhall  poftpone  other  obfervations  concern- 
ing fines,  till  I  have  mentioned  fome  parti- 
culars reflecting  the  fourth  kind  of  title  de- 
pending on  matter  of  record,  namely,  where 
afllirance  of  lands  is  made  by  fuffering  a  com- 
jnon  recovery. 


:^k  .^-5,J  .|;  ' 

.1       3       II       Q    r^'V  ''''. 

IV.  A,  recovery,  as  to  the  form  of  it,  is  alfo 
a  real  action,  commenced  like  a  fine  by  a  writ, 
called  a  pr&ctpe,  but  not  like  a  fine  compro- 
mifed  by  the  parties,  for  it  proceeds  to  a  judg- 
ment of  the  court.  Pigott  begins  his  ufeful 

Y  2  and 
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and  compendious,  tho  not  completely  au- 
thentic, treatife  on  this  fubject,  with  fay- 
ing, that  "  a  common  recovery  is  a  certain 
form  or  courfe  allowed  by  law  to  be  ob- 
ferved  for  the  better  affurance  of  lands, 
and  generally  ufed  for  barring  eftates  tail,  re- 
mainders, and  reverfions :"  this,  he  adds,  is 
rather  a  defcription  than  a  logical  definition ; 
and  cites  the  maxim,  "  omnis  definitio  in  lege 
periculofa"  The  parties,  or  fuppofed  litigants, 
in  fuffering  a  recovery,  are  the  plaintiff  or 
demandant,  the  defendant  or  tenant,  and  the 
vouchee  or  vouchees.  In  what  manner  they 
fupport  their  feveral  characters,  and  what  for- 
mal judgments  are  given,  touching  the  reco- 
very of  the  lands,  and  the  fictitious  recom- 
pence  in  value,  is  beft  feen  by  perufing  the 
precedents. 

But  it  mufl  be  obferved,  that  in  order  to 
the  effectual  fuffering  of  a  common  recovery, 
it  is  neceffary,  that  there  mould  be  what  is 
called  a  good  tenant  to  the  pr&cipe,  a  proper 
defendant  to  the  original  writ,  on  which  the 
action  is  founded,  and l  who  muft  be  in  fact, 

.'-     j.ir!      rt  \  .  rnsn 

i_.          .  ' 

1  Pig.  com.  recov.  28. 

.WbWfciV /tfettbl  VtVV 

whether 

}HJ? 
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whether  by  right  or  wrong,  tenant  of  the k 
freehold.  For  all  real  a&ions  muft  be  brought 
againft  the  tenant  of  the  freehold,  otherwife 
he  cannot '  render  the  land,  as  the  writ  com- 
mands. To  this  end  the  firft  ftep  is  ufually 
to  m  convey  a  freehold  intereft  to  the  intended 
defendant,  or  tenant  to  the  prtecipe. 


By  ft.  140.  II.  c.  20,  recoveries  are  made 
valid  without  the  furrender  of  freehold  leafes, 
provided  the  perfon  intitled  to  the  firft  eftate 
for  life,  or  other  greater  eftate,  expectant  on 
fuch  leafes,  joins  in  making  a  proper  tenant 
to  the  prcecipe :  and  fuch  recoveries  alfo  are 
fubftantiated,  where  the  fine  or  deed  to  make 
the  tenant  to  the  prezcipe  is  fubfequent  to  the 
judgment  given,  and  the  "writ  of  feifin  a- 
warded,  provided  it  be  of  the  fame  term.  By 
the  fame  ftatute,  the  deeds  to  make  the  te- 
nant to  the  pracipe,  and  to  declare  the  ufes  of 

k  Thus  in  the  cafe  of  a  feoffment  by  a  leflee  for  years,  the 
feoffee  has  an  adlual,  tho  a  wrongful  or  tortious,  freehold. 

1  That  \s,feifin  of  the  land  could  not  be  recovered. 

m  In  C.  T.  T.  167,  it  is  mentioned  as  having  been  faid,  that 
a  feme  covert  tenant  in  tail  and  her  hufband  cannot  make  a  te- 
nant to  thtprxcipe  without  previoufly  joining  in  a  fine  :  but  the 
contrary  is  clear  law.  (i  Jnft.  i3th  cd.  contin.  of  a.  2.  to  325.  b. 
in  32^,  b.) 

*  Hubert  faciat/eifinatn. 

Y3  the 
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the  recovery,  are  after  twenty  years  to  be  ad- 
mitted as  evidence  of  a  recovery  actually  fuf- 
fered,  tho  no  record  or  entry  thereof  can  be 
found,  provided   fuch   deeds  were  made  by 
perfons  having  a  fufficient  eftate  and  power 
for  thofe   purpofes   refpectively.     The  fame 
law,  on   the   other  hand,  enacts,  that   after 
twenty  years  a  recovery  (hall  be  deemed  valid, 
if  it  appears  on  the  face  of  it,  that  there  was 
a  tenant  to  the  writ,  and  if  the  perfons  join- 
ing in  fuch  recovery  had  a  fufficient   eftate 
and  power  to  fufFer  the  fame,  notwithftand- 
ing  the  deed  or  deeds  for  making  the  te- 
nant  to    fuch   writ   mould    be    loll   or   not 
appear. 

Pigott  °  fpeaks  indefinitely,  that  if  a  reco- 
very be  of  long  ftanding,  the  judges,  who  do 
all  they  can  to  fupport  them,  will  prefurne 
there  was  a  good  tenant  to  the  pracxpe*  But 
p  the  chief  thing  to  be  inquired  is,  whether 
the  perfons  joining  in  the  recovery  had  a  fuf- 
ficient power  and  eftate  for  that  purpofe.  If 
they  had,  omnia  prcefumuntur  rite  &  foknniter 
afta. 


t!(J  Y»l£  lU'i'illW  ,3tl' 

•  Com.  rccov.  59,60.  *  Burr.  1073.  • 

. 

1  1wS  e     t. 

Such 
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Such  power  clearly  refides  in  a  tenant  in 
tail  in  poffeffion,  intitled  to  the  prtfent  pro- 
fits.    But  a  remainderman  in  tail  muft  have 
the  concurrence  of  the  freeholder  who  claims 
under  the  fame  fettlements.      This  q  is  the 
conftrudtion  to  be  given  to  the  firft  provision 
which  I  have  juft  mentioned,  in  the  ftatute 
of  George  the  fecond.      The  .tenant  for  life, 
whofe  confent  is  necefTary  to  the  tenant  in  tail 
in  remainder  to  enable  him  to  cut  off  the 
intail,  is  not  the  leffee  of  the  land  under  a 
beneficial  leafe;   but  the  original  tenant  for 
life   claiming    under   the    family  fettlement, 
and  having   a  life  eftate   fettled  upon  him, 
prior  in  order  of  fucceffion  to  the  other's 
remainder  in  tail.     As  r  therefore  a  remain^ 
derman  in  tail  has  no  power  to  fuffer  a  re- 
covery, without  the  furrender  of  a  life  eftate 

claimed  under  the  fame  family  fettlement,  fuch 
.^nsn^  emt  of  nisn-ji  [,<•«  >v  &  ^,./;  #. 

1  Burr.  116.  1972.— —If  a  man  be  tenant  for  life,  with  an 
intermediate,  remainder,  and  then  a  remainder  of  inheritance  to 
himfelf  (which  is  veiled  in  intereft,  tho  it  does  not  unite  with 
his  eftate  for  life)  his  recovery  will  not  affect  the  intermediate 
remainder,  neither  will  it  be  a  forfeiture  of  his  life  eftate  ;  for  he 
is  by  law  impowered  to  fuffer  a  recovery  for  the  purpofe  of  bar- 
ring his  own  remainder  of  inheritance :  to  make  a  recovery  by 
tenant  for  life  incur  a  forfeiture,  the  recoveree  muft  be  mere  te- 
nant for  life,  without  any  ulterior  inheritable  intereft.  (\  Durn. 
&  Eaft  738—745.) 

r  Burr.  1065  &c, 

Y  4  furrender 
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fur-render  mall  not  be  prefumed,  without  fads 
or  circumftances  to  warrant  that  inference.™!) 

It  may  here  be  worthy  of  remark,  that* 
where  a  tenant  in  tail  fuffered  a  recovery,  and 
devifed  the  premifes,  but  the  devife  bore  date 
at  an  intermediate  period,  between  the  execu- 
tion of  the  deed  to  make  a  tenant  to  the  pr<z- 
ctpe  and  the  adlual  fuffering  of  the  recovery, 
ftill  the  lands  were  adjudged  to  pafs  by  the 
devife,  on  account  of  the  relation  of  the  re- 
covery to  the  preparatory  deed,  and  becaufe 
they  were  confidered  in  the  nature  of  one 
*  conveyance. 

A "  recovery  may  be  fuffered  of  heredita- 
ments, corporeal  and  incorporeal,  with  now 
very  few,  if  any,  exceptions. 


•  Burr.  1131  &c. 

1  A  fine,  recovery,  and  deed  to  lead  the  ufc  are  all  but  one 
conveyance.  (Pig.  com.  recov.  36.)  For  it  is  not  uncommon  to 
ufe  both  thefe  affurances  of  record  in  conveying  the  fame  eftate. 
A  queftion  has  of  late  arifen,  whether  when  a  title  is  to  be 
made  to  an  eftate  intailed,  with  remainders  over,  and  the  conuzor 
dies  after  the  fine  and  before  the  recovery,  the  iffue  in  tail  may  be 
vouched  in  the  recovery,  in  order  to  bar  fuch  remainders  ?  And 
it  is  thought  they  may,  in  refpecl  to  a/c intilla  juris,  refiding  in 
them ;  or  perhaps  it  may  be  referred  to  the  obfcure  head  of 
privity.  (See  i  Inft.  265.  a.  n.  i.  I3thed,) 

•  Pig.  com.  recov.  c.  4. 

If 
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If x  the  recovery  be  with  iingle  voucher, 
(for  an  explanation  of  which  form  I  muft 
again  refer  to  the  precedents)  this  is  good  to 
bar  the  eftate  the  tenant  was  in  pofTemon  of 
at  the  time  of  the  recovery,  but  no  other 
eftate ;  if  with  double  voucher,  and  the  te- 
nant in  tail  comes  in  as  vouchee,  then  it  bars  all 
the  eftates  he  had  in  pofleffion,  and  all  others, 
tho  difcontinued  and  turned  to  a  right,  and 
all  ulterior  remainders,  and  the  ultimate  re- 
verfion.  The  reafon  for  this,  as  to  thofe 
claiming  the  immediate  eftate  tail,  is  now  at 
leaft,  whatever  it Y  originally  was,  an  ideal  one, 
viz.  the  fuppofed  recompence  in  value  reco- 
vered againft  the  common  vouchee  who  makes 
default.  As  to  remainders  and  reverfions  a 


*  Pig.  com.  recov.  109. 

*  The  validity  of  recoveries  on  this  ground  to  bar  eftates 
tail  is  noticed  fo  early  as  15  E.  III.   (10  Co.  37.  b.)  about  55 
years  after  the  ftatute  de  donis.     The  fubfequent  cafe  of  Ofta- 
vian  Lombard  in  the  fame  reign  feems  a  ftrange  one,  but  ftill  it 
might  promote  the  idea.  (Pig.  com.  recov.  1 1. )    Recoveries  are 
generally  faid  to  be  authorifed  by  what  was  declared  by  the 
bench  in  Takarum's  cafe,  12  E.  IV.  "  that  if  the  tenant  in  tail 
had  come  in  as  vouchee,  it  would  have  been  effectual:"  but  as 
the  matter  flood,  judgment  was/or  the  ijjue.  (Ibid.  9,  10.)  The 
old  books  rely  on  the  recovery  in  value :  tho  it  has  fince  been 
faid,  (2  Lev.  30.     i  Mod.  no.)  that  recoveries  are.,  as  it  were, 
excepted  out  of  the  ftatute  de  donis.     Nothing  furely  was  farther 
from  the  intention  of  the  promoters  of  that  law. 

different 
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different  reafon  is  afllgned,  why  they  are  bar- 
red. For  the  recovery  in  value  could  not  be 
underftood  to  extend  to  fome  remaindermen, 
as*  one  claiming  a  term  of  years,  for  inftance, 
(which  is  but  a  chattel)  expedtant  on  the  de- 
termination of  an  eftate  tail.  Therefore a  the 
eftate  tail  is  fuppofed  to  continue  for  ever, 
(and  this,  it  feems,  without  any  regard,  as  in 
the  cafe  of  fines,  to  the  continuance  of  the 
inheritable  line  of  the  donees)  fo  as  to  be  a 
never-failing  bar  to  any  pofterior  intereft. 
But  on  whatever  technical  principles  reco^ 
veries  were  firlt  introduced  and  eftablifhed, 
their  operation  in  barring  remaindermen  and 
reverfioners,  as  well  as  the  iffue,  is  now  con-* 

firmed  to  us  by  a  long  feries  of  judicial  records; 

;  ."/oq  J: 

•  2  Pig.com.  recov.  13,  14:  and  fee,  as  to  rents,  2  Lev.  28 
&c.     i  Mod.  108  &c. 

*  Pig.  com.  recov.  14.— —Afterwards   (21)  he  fpeaks  of 
the  eftate  tail  being  inlarged,  which  I  fuppcfe  we  muft  under- 
ftand  in  the  fame  idea  of  perpetual  or  indefeaiible  continuance, 
in  contemplation  of  law.     For  if  it  be  meant  that  the  recoveror 
has  a  fee,  the  fame  is  true  regularly  of  the  conuzee  in  a  fine,  and 
by  this  rule  a  fine  might  be  a  bar  to  remainders  over,  by  inlarg- 
ing  the  eftate  to  a  fee,  and  fo  admitting  no  ulterior  intereft; 
which  we  know  is  not  the  cafe.     I  have  met  with  no  intimation, 
when  it  was  Jirfl  laid  down,  that  a  recovery  barred  remainder* 
and  the  reverfion. 

ftp]' i  •"'' 

jbda  *  * 
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and  the  practice  has  been  not  only  recognized 

r  J   K         u      1       -n  '^ 

but  favored  by  the  legiilature. 

J  °  3fn  itf*I  '    bsi  ' 

,.  ,  , 

Fines  and  recoveries  are  the  two  great  legal 
engines  by  which  pcribns.,  having  fuch  partial 
interefts  in  fettled  eftates  as  the  law  allows 
competent  for  the  purpofe,  may  unfetter  their 
landed  property,  and  propound  it  as  a  fubject 
of  abfolute  alienation,  or  of  a  new  and  dif- 
ferent fettlement.  There  are  many  niceties 
on  thefe  fubjects  b,  particularly  in  refpect  to 
letting  in  charges  and  incumbrances,  which 
it  is  neither  confident  with  my  plan  nor  abi- 
lities properly  to  difcufs.  But  I  mutt  obferve, 
that  it  remains  matter  of  uncertainty  at  what 
precife  period  a  tenant  in  tail  acquired  a  com- 
pleat  power  of  alienation  not  only  againft  his 
owniflue  but  all  ulterior  claimants.  Firfr,,  can 
it  reafonablybe  fuppofed  that  theextrajudicial 
opinion,  inTaltarum's  cafe,  immediately  obtain- 
ed, in  a  matter  of  fo  much  confequence,  the 
force  of  a  new  law?  The  contrary  may  be 
prefumed  by  the  paffing  of  the  three  ftatutes 
of  fines,  and  by  the  c  oblique  pains  taken  to 
countenance  recoveries  by  the  legiflature, 

;-^°'J  '     :-   -:        ,::  -.      :,..:.  V(t\  ts&  3;  iv.Jv* 


b  I  Inft.  203.  b.  1  3th  ed.  n.  i. 
«  2  Black,  comm.  u, 
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Befides,  where  is  the  original  law  or  declara- 
tion to  inforce  them  againft d  remaindermen  ? 
The  rational  conclufion  is,  that  this  complete 
power  of  alienation,  this  defideratum  of  fo- 
renfic  polity,  (which  eluded  the  efforts  of  the 
judges  under  Edward  the  third,  when  the  ° 
law  and  lawyers  flourifhed  moft)  was  rather 
a  gradual  and  imperceptible  attainment,  than 
determinable  to  any  certain  period,  or  the  ef- 
fect of  a  fuddcn  and  explicit  meafure f. 


4  Mr.  Hargrave,  in  his  learned  and  excellent  annotation, 
(i  In  ft.  izi.  a.  1 3th  ed.)  fpeaks  of  fines  as  even  now  a  partial 
bar  only  of  the  iffue  of  the  perfons  who  levy  them.  This  I  take 
to  be  a  mere  over  fight ;  for  if  an  eftate  tail  had  continued  from 
the  fourteenth  year  of  E.  I.  to  the  prefent  time,  the  now  tenant 
in  tail  by  a  fine  might  bar  all  the  defcendants  of  the  firft  donee, 
being  collaterals  to  fuch  conuzor;  and  ftill  farther,  a  fine  levied 
by  a  perfon  through  whom  the  derivation  of  defcent  muft  be 
made,  as  an  anceftor  having  a  veiled  title,  tho  not  actually  feifed, 
would  alfo  be  a  bar.  (Hob.  333.) 

•  10  Co.  37.  b. 

f  The  inconveniencies  attributed  to  the  ftatute  de  donit  ap- 
pear ftudioufly  magnified,  (2  Black,  comm.  116.)  For  if  not, 
then  let  it  be  confidered,  how  many  thereof  muft  fubfift  at  this 
day,  under  ftrid  fcttlements,  which  for  the  moft  part  are  only 
unfettered  frcm  time  to  time  for  the  purpofe  of  new  and  com- 
plicated interefts  and  charges.— A  power  of  kajlng  was  eafily 
provided  for,  at  leaft  after  the  ftatute  of  ufes,  otherwife  this 
would  indeed  have  been  a  ferious  grievance.  But  are  debts  more 
fecure,  or  is  the  duty  of  children  better  inforced,  (if  this  was  the 
only  and  proper  means  of  inforcing  it)  now,  than  when  the 
ftatute  de  donit  was  in  its  vigor  r 

JkW!  ' 
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A f  recovery  fuiFered  by  tenant  in  tail,  whofe 
eftate  is  determinable  on  condition  fubfequent, 
is  neverthelefs  a  bar  to  the  remainders.  But 
there  muft  be  an  eftate  tail  executed.  Ah 
contingent  remainderman  in  tail  has  no  power 
to  fuffer  a  recovery.  We  have  before  *  feen, 
that  recoveries  are  no  bar  to  executory  de- 
vifes,  nor  to  fuch  future  executory  eftates  and 
interefts  as  are  called  fpringing  ufes,  and  do 
not  fall  within  the  legal  idea  of  reverfions  or 
remainders.  So  alfo  a k  recovery  fuffered  by  a 
mortgagee  will  be  no  bar  againft  a  mort- 
gagor. 

Recoveries  '  have  a  benign  and  large  con- 
ftruction,  and  every  thing  incident,  appendant, 
and  appurtenant  paffes  by.  them,  as  in -other 
common  conveyances :  therefore,  if  a  recovery 
be  fuffered  of  a  manor,  and  fifteen  hundred 
acres  of  land,  and  the  manor  comprehends 
three  thoufand  acres,  all  the  land  paffes.  But 
if  the  manor  is  left  out,  then  no  more  is  fe- 
cured  by  the  recovery  than  the  number  of 
acres  contained  in  it.  Yet  in  fuch  cafes  the 


*  Pig.  com.  recov,  136.  h  Ibid.  133,  4. 

1  Ant.  227,  8,  9.  k  Pig.  com.  recov.  134,  J. 

1  Ibid.  106,  7. 

judges 
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judges  will  give  a  favorable  conftrudtion. 
And  farther,  a  reputed  manor,  and  whatever 
is  part  of  it,  will  pafs  by  a  fine  or  recovery, 
tho  there  are  now  no  freeholders,  if  it  was 
formerly  a  manor,  and  flill  retains  the  name. 

Fines  and  recoveries  may  be  avoided,  fal- 
fified,  and  reverfed  by  writ  of  error,  (which" 
muft  be  brought  within  twenty  years)  or  "by 
plea  upon  record;  as  by  pleading  to  a  fine, 
fartes  finis  nihil  habuerunt,  and  to  a  recovery 
the  nontenure  of  the  perfon  againft  whom  the 
writ  was  brought,  which  amounts  to  denying 
that  there  was  a  good  tenant  to  the  prcecipe: 
the  conuzor  of  a  fine,  and  the  tenant  to  the 
prtecipe,  muft  be  feifed  of  a  freehold ;  othe^- 
wife  both  are  void. 

Fines  levied,  and  recoveries  fuffered,  by  in- 
fants under  the  age  of  twenty-one  years,  are 
erroneous,  and  may  be  reverfed;  but  "regularly 

the 

"^  ->  v 

•  St.  10  &  1 1  W.  III.  0.14.  "  Burr.  92. 

0  i  Inft.  380.  b.  •  In  the  i  ith  ed.  402.  note  the  laft,  it  is 
remarked,  that  the  law  is  now  otherwife  underftood,  and  that  it 
is  the  common  pradlice  for  infants  having  obtained  a  privy  feal, 
to  fuffer  recoveries.  Bat  this  does  not  contradidl  fir  Edward 
Coke;  he  fays,  "  fuffered  by  an  infant;"  and  it  is  impoflible 
he  fhould  not  have  been  acquainted  with  fome  of  the  many  pre-< 

cedents 
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the  reverfal  mould  be  during  the  minority. 
However  an  infant  may  effectually  fuffer  a 
recovery,  tho  not  by  himfelf,  nor  by  attorney, 
yet  by  guardian  appointed  under  the  privy 
feal :  which  has  fome  refemblance  (fays  Pi- 
gottp)  with  the  Roman  civil  law,  where  the 
imperial  authority  fupplied  the^defedl  of  legal 
age.  Coverture  is  no  difability  to  prevent  a 
wife  from  joining  with  her  hufband,  in  fuffer- 
ing  a  recovery,  any  more  than  in  levying  a 
fine.  For  q  by  virtue  of  the  king's  original 
writ  in  each  cafe,  which  fuppofes  the  pen- 
dency of  an  action  real,  me  is  examined  as  to 
her  confent ;  and  this  removes  the  prefump- 
tion,  and  the  danger,  of  her  acting  by  coer- 
cion. " 

Fines  and  recoveries  have  frequently  been 
amended  and  rectified  on  motion  to  the  court, 
when  miilakes  have  been  made  in  tranfcrib- 
ing  them,  as  by  omitting  the  names  of  fome 
of  the  eftates  intended  to  "be  thus  affured,  or 
*  of  the  parifhes  in  which  they  lie.  Divers 


cedents  cited  Hob.  196.  The  praftice  feems  to  have  been  dif- 
allowed  in  one  cafe ;  (2  Sal.  567.)  but  there  are  numerous  con- 
trary authorities ;  yet  the  practice  exa&s  a  reasonable  jealoufy. 

P  Com.recov.  64.  i  10  Co.  43.  a. 

*  V.  Com.  dig.  t.  fine,  E.  4. 

4  precedents 
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precedents  of  this  practice  are  adduced  by 
Pigott,  at  the  end  of  his  treatife,  to  which  I 
have  repeatedly  referred. 

If  there  is  no  confideration,  and  no  declara- 
tion of  ufes,  a  recovery  will  inure  to  the  ufe 
of  him  who  fuffers  it,  as  a  fine  does  to  the 
ufe  of  the  conuzor.  So  in  the  earlier  ages  of 
our  law,  where  a  feoffment  was  made  without 
a  good  or  valuable  confideration,  the  feoffee 
was  always  confidered  as  feifed  to  the  ufe  of 
the  feoffor;  or  at  leaft  the  feoffor  was  im- 
powered  to  difpofe  of  his  right  and  intereft : 
and  this  introduced  deeds  to  declare  the  ufes  of 
feoffments.  In  analogy  to  which  practice, 
more  modern  times  have  fafhioned  deeds  to 
lead  or  to  declare  the  ufes  of  fines  and  reco- 
veries. The  new  fee  fimple,  which  the  law 
imputes,  when  fuch  is  the  intention  of  the 
parties,  to  the  conuzee  in  a  fine,  and  to  the 
recoveror  in  a  recovery,  may  be  modelled,  fub- 
divided,  and  diftributed,  to  perfons,  in  effe,  and 
unborn,  in  poffeffion,  and  expectancy,  with 
prefent  and  certain,  and  with  future,  veiled, 
or  contingent,  interests.  Thefe  deeds  have 
their  immediate  operation,  by  force  of  the 
ftatute  of  ufes;  which  fuffers  the  eftate 
immediately  to  veft,  in  point  of  actual  and 

legal 
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legal  feifin,  according  to  the  declared  intent, 
fo  far  as  the  interests  therein  fpecified  are  not 
executory,  nor  limited  to  depend  on  a  future 
contingency.  Such  deeds  therefore  are  the 
part  of  the  conveyance  to  which  the  atten- 
tion is  chiefly  directed.  When  the  fine  and 
recovery  have  unfettered  the  eftate  from  pofi- 
tive  limitations,  and  conditions  fubfequent, 
precluded  the  poffible  claim  of  dower,  and  the 
like,  it  then  becomes  matter  of  confideration, 
in  what  ways  the  power,  fo  acquired,  hath 
been  exerted;  and  the  expreffions  in  the  deeds 
have  the  fame  operation  and  contraction,  as  if 
it  had  been  competent  to  the  parties  to  fub- 
flantiate  the  conveyance  -without  the  effica- 
cious folemnities  of  a  fine  or  recovery. 


Befides  deeds  to  lead  and  to  declare  the  ufes 
of  fines  and  recoveries,  we  fometimes  read  of 
deeds  of  revocation  of  ufes,  which  wholly  de- 
pend on  &  power  referved  for  that  purpofe.  A 
power,  as  here  ufed,  fignifies  an  authority  to 
charge  or  difpofe  of  lands  ;  as  to  make  a  join- 
ture, let  leafes,  and  the  like  ;  and  it  may  be 
coupled  with  an  intereft,  and  annexed  to  an 
eftate,  in  the  premifesj  or  it  may  be  a  naked 

VOL.  II.  IT  power, 
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power,  as  in  truftees  to  fell.     The  s  defective 
or  improper  execution  of  powers  in  matter  of 
form  has  been  favored ;  but l  not  as  to  matter 
of  fubftance,  in  courts  of  equity,  more  than 
thofe  of  law.     In  particular  a  u  power  of  ap- 
pointment to  children  hath  in  both  jurifdic- 
tions  been  conftrued  not  to  extend  to  grand- 
children.    Powers  of  revocation,  (which  is  a 
comprehenlive  clafs)  and  perhaps  x  all  powers, 
depend  on  the  ftatute  of  ufes,  and  are  con- 
fined to  deeds  deriving  their  force  from  that 
law.     As y  if  a  man,  in  confideration  of  pa- 
ternal affection,  covenants  to  ftand  feifed  to 
the  ufe  of  himfelf  for  life,  and  then  to  the  ufe 
of  any  of  his  iffue,  with  a  provifo  that  he 
ihall  be  at  liberty  to  revoke  the  old,  and  to 
declare  new,  ufes ;   this  kind  of  difpofition  is 
good  by  the  ftatute,  but  not  to  be  effected  at 
common    law.      Deeds,    purfuant    to    fuch 
powers,  fo  far  as  they  are  revocatory,  do  not 
convey,    but  abrogate,  a  title  to  lands   and 
tenements  j  and  fo  far  as  they  are  declaratory 


•  i  Wms.  149'  '  Dougl'  293« 

11  2  Vez.  640  &*.    Cowp.  651  &c.  *  Dougl.  29$. 

»  I  Init.  237.  a. 
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of  new  ufes,  they  are  hardly  diftinguifhable 
from  the  former  clafs. 


The  remaining  title  to  landed  property, 
that  by  devife,  will  lingly  occupy  the  next 
lecture. 


Z  2  LEG- 
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LECTURE        XXXI. 

Of  title  by  devt/e. 


TESTAMENTARY  difpofitions  ire 
in  the  laws  of  England  confidered  in 
two  very  diftincl:  lights,  on  different  occa- 
lions,  viz.  when  they  convey  a  title  to  real 
eftates,  and  are  called  devifes,  and  when  they 
bequeath  perfonal  property  only,  to  which 
fort  the  names  of  wills  and  teftaments  is  more 
peculiarly  applied.  The  latter  are  to  be  ad- 
mmiftered  by  the  executor,  or  adminiftrator 
with  the  will  annexed  -,  but  fuch  perfonal  re- 
prefentative  has  no  interpofition  in  regard  to 
devifes  of  eftates  of  inheritance. 

By  the  common  law,  at  leaft  as  it  flood  for 
a  period  of  about  four  hundred  and  fifty  years, 
I  mean  a  from  foon  after  the  introduction  of 


•  For  Mr.  Hargrave  obferves,  that  in  the  Anglo-Saxon  and 
Danifn  times  it  was  other-wife,  (i  Init.  m.b.  n.  I.  I3th 
ed.) 

feudal 
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feudal  tenures  till  towards  the  end  of  the 
reign  of  Henry  the  eighth,  lands  were  not 
devifable.  Yet  during  that  time  many  cafes 
are  to  be  met  with  in  the  yearbooks,  and  our 
antient  juridical  writers,  concerning  devifes 
of  lands.  Becaufe b  by  the  cujlom  of  certain 
boroughs  and  other  diftri&s,  focage  lands, 
kolden  in  fee  fimple,  might  be  devifed.  Be- 
caufe alfo,  tho  lands  in  general  could  not  be 
devifed,  yet,  before  the  flatute  of  ufes,  ceftuy 
que  ufe  might  have  devifed  the  ufe.  But 
by  flatutes  c  of  the  age  alluded  to,  all  per- 
fons  (except  feme  coverts,  infants,  idiots,  and 
perfons  of  nonfane  memory)  having  any 
lands,  tenements,  rents,  or  hereditaments, 
holden  in  focage,  and  being  thereof  feifed  in 
fee,  either  folely,  or  in  coparcenary,  or  in 
common,  in  porTeffion,  reverfion,  or  remain- 
der, may,  by  their  laft  wills  and  teflaments, 
in  writing,  devife  the  fame  to  any  perfon,  at 
their  free  will  and  pleafure.  By  the  fame 
laws  two  thirds  only  of  lands  holden  by 
^night's  fervice,  whether  in  chief,  that  is,,  im-* 
mediately  under  the  king,  or  of  fome  inter-. 

b  Lit.  §  167. 

<  3?  #.  VIII.  c.  j.  explained  by  34  &  35  H,  VIII.  c.  5. 

Z  3  mediate 
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mediate  lord,  could  be  fo  difpofed  of  -y   neither 
could  juch  lands  be  given  to  bodies  politic  or 
corporate  by  devife.     However  this  fmall  re- 
maining reftraint  on  deviling  was  removed  by 
the d  flatute  for  the  abolition  of  feudal  tenures, 
and  for  the  converting  of  them  into  free  and 
common  focage.     By  which  means,  heredita- 
ments corporeal  and  incorporeal,  defcendible 
to  the  heirs  general,  and  either  in  pofTeffion 
or  expectancy,  are  transferable  out  of  the 
line  of  fucceffion  by  devife.     But  by  the c  fta^ 
tute  of  frauds,  it  is  required,  that  all  devifes 
of  real  eflates,  either  by  force  of  thefe  acts 
of  parliament,  or  by  fpecial  and  local  cuftom, 
mall  be  in  writing,  and  {  figned  by  the  party 
devifing,  or  by  fome  perfon  in  his  prefence, 
and  by  his  direction,  and  fhall  be  attefted  and 
fubfcribed  in  the  prefence  of  the  devifor  by 
three  or  four  credible  witnefles. 

Having  mentioned  thefe  more  general  preli^ 
minaries,  I  mail  proceed  to  make  (bme  obfer- 
vations,  firft,  on  the  perfons  devifing,  and  the 

*  izC.  II.  c.  24. 

e  29  C.  II.  0.3,  §  5.— —Devifes  of  eflates  fur  auter  vie 
muft  have  the  fame  requifites.  (•§  12.) 

f  There  are  fome  inaccuracies  in  the  penning  of  this  ftatute. 
(Dougl.  244.  n.) 

eflate 
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eftate  they  have  to  difpofe  of  j'fecondly,  on  the 
devifees  -,  and  thirdly,  on  the  intereft  devifed. 


J.  We  have  feen,  that  infants  (by  which 
word,  ufed  in  its  legal  fignification,  are  meant 
perfons  under  the  age  of  twenty-one  years) 
are,  by  the  .ftatutes,  incapable  of  devifing. 
If E  a  devifor,  at  the  time  of  making  his  will 
is  under  that  age,  it  is  a  void  devife,  tho  he  af- 
terwards live  to  attain  the  age  of  majority. 
But h  if  he  republtjh  his  will  after  the  age  of 
majority,  it  will  be  good.  The  time  *  is  rec- 
koned exclufively,  as  if  one  is  born  on  the  fif- 
teenth day  of  February,  on  the  fourteenth 
of  that  month,  twenty-one  years  afterwards, 
he  is  of  full  age.  By k  fpecial  ciiftom^  an  infant 
above  the  age  of  fourteen  years  may  devife 
his  lands.  But  !  if  fuch  a  power  be  alleged, 
by  virtue  of  a  currom,  in  an  infant  of  eight  or 
nine  years,  it  is,  from  its  unreafonablnefs,  a 
void  ufage. 

Another  incapacity  mentioned  in  the  fla- 
tutes  is  that  of  perfons  labouring  under  a  de- 

«  i  Sid.  162.  »>  Ibid.         i  Ibid.          *  2  And.  iz. 

I  Ibid. 

Z  4  fc<a 
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feet  of  their  rational  underftanding,  whofe m 
devifes  cannot,  by  force  of  any  cuftom,  be 
fubftantiated,  This  affords  a  frequent  objec- 
tion, and  topic  of  litigation;  and  whether 
the  devifor,  at n  the  time  of  the  devife,  was  of 
found  and  difpofing  mind,  memory,  and  un- 
derftanding, it  is  the  province  of  a  jury  to  de- 
cide. Here  I  may  not  unopportunely  remark, 
that  the  °  will  of  a  felo  defe,  (tho  void  as  to 
his  perfonal  eftate,  becaufe  that  is  forfeited 
to  the  king)  feems  to  be  effectual  as  to  his 
lands. 

Another  difqualification  is  that  of  cover- 
ture. But  a  wife  may  do  that  in  effect,  which 
{he  cannot  perform  nominally.  Eftates p  may 
be  fettled  to  truflees  on  the  ufes  agreed  upon, 
with  power  to  her  to  make  an  appointment  in 
the  nature  of  a  devife,  which  will  thus  derive 


•I  2  And.  i  2. 

n  For  infanity  afterwards  is  no  revocation.     (4  Co.  61.  b. 
z  Bro.  544.) 

0  Plowd.  261.     Swinb.  ic6.  (ed.  1743.) 

P  2  Vez.  610  &c.     2  Bro.  319.  534  &c.  thoAmbl.  627  &c. 

feems  contrary. There  was  an  appeal  before  the  houfe  of 

lords  in  1727  on  the  conftruclion  of  a  particular  and  contingent 
power  of  this  fort,  the  hufband  having  been  no  party  to  thedeedj 
a  cafe  was  ordered  to  be  ftated  for  the  king's  bench,  inftead  of 
ordering,  as  ufual,  the  judges  to  attend ;  but  the  event  is  nof 
p-anfmitted.  (3  Bro.  ca.  parl.  308  &c.) 

Validity, 
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validity. — As  to  the  perfonal  eftate  of  the  wife 
the  general  law  veiling  that  abfoiutely  in  the 
hulband,  it  is  reafonable  that  q  his  covenant 
ihould  enable  her  by  will  to  difpofe  of  fuch 
property.     On  the  other  hand,  it  may  perhaps 
at  firft  fight  feem  ftrange  that  his  confent 
mould  be  available   to   fubftantiate   her  de- 
vife  of    lands    to    the    difmherifon,    not   of 
himfelf,     but     of    the    wife's    heir.  '     His 
agreement,  however,    not  only  is    neceflary 
to  bind  himfelf  to  preclude  tenancy  by  the 
curtefy,  but  if  it  reft  in  agreement  only,  this 
will  not  bind  the  heir.     To  r  effecT:  that  pur- 
pofe,  the  hufband  muft  part  with  the  legal 
eftate  to  truftces,  and  then  the  execution  of 
the  power  by  the  wife,  (inftead  of  being  a  le- 
gal devife  within  the  prohibition  of  the  fta- 
tute)  becomes  an  appointment  of  a  truft,  be- 
neficial, or  equitable  intereft.     If  a  feme  co- 
vert having  fuch  power  of  appointment  by 
deed  or  will,  execute  it  by  an  inftrument  pur- 
porting to  be  her  will,  this  ?  will  have  the  fame 
liberal  conftruction  as  other  teftamentary  dif- 
poiitions,     But  it  is  l  neceflary  that  the  ap- 
pointee, 

*  Vol.  I.  438.  f  z  Bro.  544.  »  2  Vez.  612. 

*  Ibid.  &  i  Vez.  139.  tho  i  Eq.  ca.  abr.  296, 7.  feems  contra, 
f/.— The  two  cafes  laft  cited  were  of  perfpnal  property.   But  that 

makes 
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pointee,  in  order  to  convey  any  intereft  to  his 
heir,  (hould,  like u  other  devifees,  furvive  the 
teftatrix ;  tho  fuch  appointee  is  to  take  under 
the  power,  and  tho  it  would  be  otherwife  if 
(he  had  elected  to  execute  the  appointment  by 
deed.  The  reafon  is,  that  a  .  teftamentary 
difpofition  is  ambulatory,  that  is,  revocable 
and  wholly  inefficacious,  during  the  life  of  a 
teftator. 


With  refpect  to  the  eftate  or  interejl  of  the 
devifor,  it  ought  to  be  abjolute,  not  determin- 
able  by  his  death,  nor  inheritable  in  a  peculiar 
line  or  channel  of  defcent,  as  eftates  tail.  But 
under  the  title  occupancy,  I  have  before  fhewn 
that  defcendible  freeholds  are  devifable.  Alfo, 
if  a  man  is  immediate  donee  or  purchaser  in  tail, 
with  remainder  to  himfelf  in  fee,  and  has  no 
iflue,  there  is  no  occafion  for  him  to  deftroy 
the  eftate  tail  in  order  to  fubftantiate  his  de- 
vife :  becaufe  it  ceafes  at  the  time  the  will 
takes  effect.  But  if  he  is  tenant  in  tail  by 

make?  no  difference  in  this  qusftion,  viz.  whether  an  appointee 
dying  before  a  teltatrix  .:an  convey  any  intereft  to  his  reprefenta- 
tive,  admitting  that  in  the  cafe  of  a  mere  will,  (independent  of 
any  power)  the  devife  or  legacy  would  be  lapfed. 
•Poft.  350,1. 

defcenti 
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defcent,  with  remainder  to  himfelf  in  fee,  the 
cafe  is  different.  For  here  the  defcendant, 
who  is  heir  of  the  body  of  the  fiift  donee  in 
tail,  has  a  title  paramount  the  devife. 

Farther,  the  explanatory  aft  of  Henry  the 
eighth,  above  referred  to,  which  exprefsly  im- 
powers  coparceners  and  tenants  in  common  to 
devife,  implicitly  excludes  jointenants,  where 
the  right  of  furvivorfhip  takes  place  of  the 
title  under  the  will.  Therefore  it  has  been 
*  adjudged,  that  where  there  were  two  join- 
tenants  in  fee,  and  one  devifed  his  intereft, 
and  then  in  his  life  time  a  fubfequent  partition 
was  actually  made  of  the  premifes,  yet  nothing 
paffed  by  the  devife. 

Laflly,  landed  eflate,  acquired  after  the 
time  of  making  the  devife,  will  not  pafs 
thereby.  Therefore  it  has  been  determined  r, 
that  if  a  man  devife  all  the  lands,  tenements, 
and  eflates,  whereof  he  mail  be  poffefled  at 
the  time  of  his  deceafe,  and  afterwards  pur- 
chafes  new  acquifitions,  that  he  had  not  con- 
tracted for,  when  he  made  his  will,  thofe  fo 

*  Burr.  1488.  y  i  Sal.  237,  8. 

acquired 
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acquired  will  not  pafs.  This  has  fometimes 
been  attributed  to  the  words  of  the  former 
ftatute  of  Henry  the  eighth,  which  fays,  that 
perfons,  2  having  lands,  may  devife.  It a  does 
not  however  depend  on  the  force  of  the  lite- 
ral expreflion,  but  on  a  will's  being  confidered 
as  a  conveyance,  operating  by  way  of  appoint- 
ment, which  it  is  necefTary  a  man  fhould  have 
a  power  to  make,  at  the  time  of  making  it. 
In  the  cafe  juft  alluded  to  of  lands  acquired 
after  the  date  of  the  will,  it  was  allowed b, 
that  if  there  had  been  a  republication,  the 
new  purchafes  might  well  have  pafled.  And 
e  leafes  for  years,  it  is  faid,  will  pafs  by  a  will, 
made  before  the  purchafing  thereof;  but d  not 
copyholds, 

*  There  are  feveraj  authorities,  that  if  a  man  devife  land,  be 
afterwards  difleifed,  and  die,  the  land  will  not  pafs ;  for  his  ef- 
tate  was  turned  to  a  right,  (n  Mod.  128.  Fitzg.  230.  I  Mod. 
217.)  Bat  fince  the  reafcning  of  the  court,  (3  Durn.  &  Eaifc 
93 — 98-)  this  point  perhaps  would  be  differently  determined. 

»  Cowp.  90.  b  i  Sal.  238. 

«  i  Wms.  575.  3  Wms.  169.  n. It  is  otherwife,  where 

a  leafe  for  years  is  furrendered  and  renewed  after  the  date  of  the 
will.  Such  new  leafe  might  be  called  a  part  of  the  teftator's 
perfonal  property,  which  in  general  paffes  by  a  will,  tho  acquir- 
ed after  the  date.  But  the  defeafance  of  the  bequeft  in  this  cafe 
Is  referred  to  different  principles,  viz.  the  heads  of  revocation  or 
^demption.  (z  Atk.  593  &c.  Bro.  264.) 

«  i  Durn.  &.  Eaft  438.  n. 

II. 
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II.  I  proceed  now  to  fome  confiderations 
on  the  perfons  taking  by  devife;  which  to- 
pic, as  well  as  others  relating  to  this  fubjecl:, 
has  been  partly  anticipated  in  our  former  dif- 
quifitions.  A  devife  is  good  to  a  perfon,  de- 
fcribed  with  fufficient  certainty,  tho  he  does 
not  take  immediately  upon  the  death  of  the 
devifor;  as  e  to  fuch  of  the  daughters  of  a 
kinfman,  who  mould  within  fifteen  years 
marry  with  one  of  the  devifor's  name.  Where 
f  a  devife  was  to  the  iffue  of  J.  S,  who  had 
then  a  daughter,  and  afterwards  had  a  fon 
born,  it  was  decreed  that  both  the  children 
mould  take  eftates  for  life.  Here  alfo  we 
may  note,  that  g  a  devife  to  a  perfon  by  a 
wrong  appellation,  if  the  devifee  is  known  by 
it,  will  be  fufficient,  as  a  good  name  of  pur- 
chafe.  It  is  a  pofition  of  fir  h  Edward  Coke, 
that  to  in  title  a  perfon  to  take  by  purchafe 
under  the  defcription  of  heir  fpecial,  fuch 
perfon  mutt  be  heir  general  alfo  :  as  if  the  li- 
mitation be  to  the  heir  male  of  A,  a  grandfon 
could  not  take,  in  cafe  there  was  living  a 
grandaughter,  whofe  father  was  an  elder  bro- 
ther of  the  claimant's  father;  for  then  the 


•T.Ray.  82.  *  iVern.  545. 

*  Godb.  174  h  i  Inlt.  24.  b. 

grandfon, 
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grandfon,  tho  he  might  be  heir  male,  would 
not  be  the  very  and  perfect  heir  general,  would 
not  anfwer  both  the  neceflary  descriptions. 
The  i  reafonablenefs  of  this  fcrupulous  preci- 
fion  has  been  juftly  queftioned  by  one  of  the 
greateft  judges,  that  ever  prefided  in  a  court 
of  equity.  But  principles  of  general  reafon 
are  not  always  the  criterion  to  try  technical 
and  traditional  rules  of  eftablimed  law.  And 
this  rule  I  take  to  be  fo  far  eftablimed,  as  to 
devifes,  that k  a  devifee  in  fee  claiming  as  rpe- 
cial  heir  muft  alfo  be  heir  general ;  but '  if  the 
limitation  be  to  a  fpecial  heir  in  tail,  as  to  the 
heirs  male  of  the  body  of  J.  S,  the  devife  mall 
prevail,  tho  fuch  devifee  be  not  alfo  general 
heir. 

I  mall  next  mention  a  rule,  which  has 
alfb,  m  in  vain,  been  attempted  to  be  in- 
validated, viz.  that  n  where  lands  are  de- 

1  z  Vern.  733.  See  I  Infl.  24.  b.  n.  3:  contin.  to  34.  a.  & 
164.  a.  n.  2.  (i3th  ed.) 

k  Free.  ch.  589,  590.   8  Vin.  abr.  317,  8. 

1  Br.  t.  nofme  pi.  40.  Burr.  2615—2628. A  devife  to 

the  right  heirs  of  hujband  and  'wife  means  heirs  of  botbt  as  a  child 
pr  grandchild,  being  heir  of  both,  (i  Durn.  &  Eaft  630  &c.) 

m  i  Wms.  399. 

"  PI.  340.  10  Mod.  98,  99.— —Even  tho  the  prior  devifee  is 
the  devifor's  heir  at  law,  and  leaves  iflue,  ftill  the  eftate  vefts 
immediately  in  the  fecond  devifee.  (Dougl.  344.  n.) 

vifed 
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viied  to   J.    S.   and   his   heirs,  or   to  J.   S. 
and  the  heirs    of  his    body,  and  the  devifee 
dies  in  the  life  time  of  the  devtfor,  the  heir,  ge- 
neral or  in  tail,  of  the  devifee,  will  have  no- 
thing by  the  will ;  becaufe  nothing  vefted  in 
the  anceftor,  from  whom  he  is  to  claim  by 
defeent,  but  it  is  a  lapfed  devife.     The  rigid 
adherence  to  this  rule  is  very  flriking  in  the 
following  cafe.     A  °  devife  was  to  A.  and  his 
iffue,  remainder  to  B.  and  his  ifTue,  remainder 
to  the  h*eir  of  A :  A.  died  without  iffue  in  the 
life  of  the  devifor,  and  B.  died  in  the  life  of 
the    devifor,  leaving  ifliie,   the  defendant  in 
the  caufe,  who  was  alfo  the  heir  cf  A,  and 
the  plaintiff  was  the  heir  of  the  devifor :  it 
was  adjudged,  that  the  defendant  could  nei- 
ther take  the  eftate  tail,  as  heir  of  the  body  of 
B,  nor  an  eftate  in  fee,  as  heir  of  A ;  and  that 
the  interpofition  of  the  eftate  tail  toB,  betwixt 
the  eftate  tail,  limited  to  A,  and  the  remainder 
in  fee,  limited  to  his  right  heirs,  made  no  dif- 
ference; becaufe  notwithftanding  fuch  mean 
remainder,  the  word  "  heirs  "  is  properly  a 
word  of  limitation  of  eftate,  and  the  fee  mnple 

.  -  °i  Wms-397.' 

ought 
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ought  to  have  vefted,  if  at  all,  in  the  anceftor, 
to  whom  a  freehold  intereft  was  appointed  by 
the  fame  devife.  But  it  is  not  neceffary  that 
the  anceftor,  if  he  furvive  the  devifor,  mould 
enter  into  the  lands  devifed.  For  the  ufe  is 
executed  in  him  without  entry,  and  fo  the 
eftate  is  tranfmimble  to  his  heir.  Moreover, 
if p  lands  be  devifed  to  A.  and  his  heirs,  in 
truft  for  B,  and  A,  the  devifee  in  truft,  die  in 
the  life  of  the  devifor,  the  courts  of  equity 
will  fupport  the  intereft  of  B,  and  will  con- 
fider  A.'s  heir  as  a  truftee  in  his  room.  Or q 
if  a  devife  be  to  A.  and  B.  and  their  heirs, 
which  is  a  devife  in  jointenancy,  and  A.  die 
in  the  devifor's  life  time,  B.  mall  take  the 
whole.  Alfo r  if  a  man  devife  to  A.  for  life 
or  in  tail,  remainder  to  B,  and  A.  die  in  the 
devifor's  life  time,  or  renounce  the  devife,  or 
the  prior,  devife  is  void,  the  remainder  mall 
take  immediate  effect. 

It  has  been  determined, '  that  a  devife  to  A. 
and  his  brothers  fucceffively,  but  not  to  be  en- 


P  See  2  Vern.  468. 
1  Carter  4.    i  Sal.  238.   Fitzgib.  231. 
r  Plow.  344.    i  Cro.  423.    i  Co.  101.  a.    2  Vern,  723. 
Dougi.  337. 

•  10  Mod.  103,4. 

tered 
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tered  upon  or  enjoyed  by  any  of  them  until 
after  marriage,  was  good;  and  that  A.  moulcl 
after  his  marriage  enjoy  it  firft  for  his  life, 
then  the  fecond  brother,  and  then  the  third. 
For  being  between  brothers,  the  common  law 
was  a  guide  to  the  expofition  of  the  word 
"  fucceflively,"  efpecially  as  it  was  found  by 
verdict,  that  A.  was  the  eldeft  brother.  But 
it  was  faid,  that  a  devife  to  A.  B.  and  C,  to 
take  fucceflively,  would  be  void  for  the  un- 
certainty. 

i 

Another  general  queftion  of  uncertainty, 
affe&ing  the  whol*  intereft  of  the  devifee, 
arifes,  where  an  eftate  is  limited  over  on 
a  contingency,  depending  on,  and  defcribed 
as  fubfequent  to,  a  fuppofed  faft,  which  never 
takes  place.  Such  a  *  caufe  (as  lord  Manf- 
field  once  expreffed  himfelf )  was  pleaded  in 
the  days  of  antient  Rome,  by  Scasvola  and 
Craffus,  between  Curius  and  Coponius,  and 
much  agitated  in  modern  times  in  the  courts 

*  Burr.  1623,  41  where  Cic.  de  orat.  lib.  i.  and  his  oration 
pro  A.  Caecina  are  cited.  'The  principle,  that  where  a  prior 
devife  fails,  a  fecond  ihould  take  effect,  was  very  early  recognifed 
in  our  law ;  as  a  devife  to  a  monk,  or  to  a  perfon  not  exifting,  for 
life,  remainder  over,  the  remainder  is  good.  (Yearb.  9  H.  VI. 
24.  b.)  A  cafe,  fimilar  to  Jonas  and  Weftcomb,  occurred  Eafter 
term  14  G.  III.  and  was  funilarly  determined.  (Cowp.  40  &c.) 

VOL.  II.  A  a  of 
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of  Weftminfter-hall  in  the  cafe  of  Jones  and 
Weftcomb.    A  man,  believing,  when  he  made 
his  will,  that  his  wife  was  pregnant,  devifed 
his  eftate  to  the  child  me  was  pregnant  with, 
and  if  fuch  child  mould  die  under  age,  then  he 
devifed  it  over.     The  woman  was  not  with 
child.    The  queftion  was,  whether  the  devifee 
over  mould  take :  and  it  is  fo  much  of  the 
fame  kind  with  the  fimple  and  uncomplicated 
cafe,  juft  noticed,  (that  a  prior  devife  failing, 
a  remainder  mall  take  effect)  that  one  may 
reafonably  wonder,  fo  much  doubt  mould  have 
been  entertained.      The  Roman  centumviri 
at  once,  and  the  Engliflfr  tribunals  finally  de- 
cided, that  the  intent,  tho  not  exprefled,  muft 
be  conftrued  to  give  the  eftate  to  the  fubftitute, 
unlefs  a  pofthumous  child  lived  to  be  of  age 
to  difpofe  of  it.    Confequently  no  pofthumous 
child  having  ever  exifted,  the  fubftitute  was 
irititled.     This  matter  the  more  properly  falls 
in  among  confiderations  concerning  the  per- 
fons  taking  by  devife,  becaufe  it  feems  to  have 
been  an  argument  of  Scaevola,  that  he  was  a 
diftant  object  of  the  devifor's  bounty  u,  "  qui 
ejjet  fecundum  •pojibumum  et  natum  et  mortuum 
bceres  inftitutus." 

*  Cic.  de  or  at.  1.  i.  c.  39. 

Corporations 
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Corporations  *  in  general,  fole  and  aggre- 
gate, ecclefiaftical  and  temporal,  are  incapa- 
ble of  being  devifees  of  lands,  (and  indeed  of 
acquiring  them  by  any  means)  unlefs  they 
have  a  licence  to  purchafe  in  mortmain, 
which  it  is r,  univerfally,  the  king's  preroga- 
tive to  grant ;  and  as  to  lands  holden  of  an 
intermediate  lord,  his  confent  alfo  is  required. 
But  devifes,  falling  within  the  idea  of  chari- 
table ufesy  are  valid  •>  and z  the  due  application 
of  fuch  bounty  has  been  long  ago  provided  for 
by  the  legiflature.  The  laft  *  mortmain  adt, 
as  it  is  called,  lays  a  reftraint,  or  rather  cer- 
tain regulations,  on  the  alienation  of  lands,  or 
money  to  be  inverted  in  lands,  to  bodies  po- 
litic, except  the  univerfities  and  colleges 
therein,  and  the  foundations  of  Eton,  Win- 
chefter,  and  Weftminfter,  with  a  provifo, 
however,  limiting  the  number  of  advowfons 
allowed  to  be  purchafed  by  any  fuch  houfe  of 
learning. 


*  2  Inft.  2.  b.     2  Inft.  75.  y  Kitchin  of  courts  279. 

z  St.  43  El.  c.  4.  fully  commented  upon,  with  adjudged 
cafes,  in  a  book  of  authority,  called  "  Duke's  law  of  charitable 
ufes,"  publifhed  with  fir  F.  Moore's  reading  on  the  ftatute. 
Tenant  in  tail  may  devife  to  a  charitable  ufe,  without  a  fine. 
(Duke  84.  no.)  But  fuch  will  mull  be  attefted  by  three  wit« 
neffes.  (zWms.  259.) 

*  St.  9  G.  II.  c.  36. 

A  a  2  Laflly, 
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Laftly,  there  was  till  lately,  another  difqua- 
liftcation,  which  affected  and  incapacitated 
both  devifors  and  devifees,  holding  commu- 
nion with  the  church  of  Rome,  and  which 
was  enacted  by  feveral  of  the  flatutes  to 
prevent  the  growth  and  danger  of  popery. 
That  perfuafion,  inftead  of  growing,  hath  long 
been  on  the  decline ;  whereupon,  by  the  late 
b  acts,  the  difability,  fpoken  of,  as  well  in  de- 
vifors as  devifees,  feems  effectually  removed, 
provided  fuch  perfons  take  an  oath  and  de- 
claration prefcribed,  for  the  fecurity  of  the 
government. 


III.  I  proceed  now  thirdly  to  the  inter  eft 
devifed.  It  has  been  before  remarked,  that  a 
will  has  a  more  favourable  conftruction  than 
a  deed,  fo  as  to  effectuate  the  intention  of  the 
devifor. 

i.  This  appears  very  confpicuoufly  in  the 
modes  of  exprefllon,  by  which  the  courts  have 
allowed  a  fee  fimple  to  pafs  in  a  devife,  abat- 
ing of  that  ftrictnefs  which  is  requifite  in 
deeds,  where  it  is  for  the  moft  part  neccfTa- 

>  St.  1 8  G.  Ill,  c.  60.  &  31  G.  III.  c.  33. 

§  *y 
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ry  to  infert  words  of  inheritance.  Thus  e  if 
a  man  devife  twenty  acres  to  another,  and 
that  he  mall  pay  to  his  executors  for  the  fame 
ten  pounds,  hereby  the  devifee  hath  a  fee  fim- 
ple  by  the  intent  of  the  devifor,  tho  fuch  fum 
amount  not  to  the  value  of  the  land.  The 
reafon  is,  becaufe  the  devifee  is  to  pay  at  all 
events,  and  he  may  die,  before  he  repays  himfelf 
out  of  the  eftate ;  in  which  cafe  he  would  be  a 
lofer  by  the  devife,  if  he  was  not  to  have  a  fee 
Ifd  therefore  the  will  direct  the  payment,  to 
be  out  of  the  profits  of  the  land,  then  the  de- 
vifee cannot  lofe  by  the  will,  and  therefore 
only  an  eftate  for  life  paffes.  In  like  manner, 
e  a  devife,  fubjecl  to  the  payment  of  an  an- 
nuity, will  amount  by  conftruction  to  a  fee. 
Another  f  expremon,  creating  a  fee,  without 
any  words  of  inheritance,  is  the  term 


*  ilnft.  9.  b.  &n.  2.    ibid.  I3thed.    3Durn.  &  Eaft  356  &c. 

*  2  Vern.  106.  •  T.  Jon.  107.     2  Rol.  80.     Pol.  539. 
f  6  Mod.  106.     i  R.  A.  835.     z  Atk.  38.     2  Vez,  614. 

I  Vez.  228,  9.     Cowp.  659.    Doug.  763. The  word  "  in- 

tereft  "  is  equivalent.  (Doug,  ibid.)  So  a  devife  of  the  de- 
vifor's  eftate  at  A.  will  pafs  a  fee,  without  faying,  as  in  the  for- 
mer inftances,  aH  his  eftate.  j  Durn.  &  Eaft  41 1  &c.)  The 
word  "  eftates  "  in  the  plural  number,  is  equivalent  to  eftate,  and 
will  carry  a  fee,  unlefs  either  of  them  are  coupled  with  other 
words  of  a  different  tendency  ;  (2  Durn.  &  Eaft  656  &c.)  tho 
Lord  Hardwicke  thought,  in  the  plural  its  efFed  might  be  diffe- 
rent, (i  Vez.  229.) 

A  a  3  "eftate:" 


358  Oftitlebydevife.         LECT.  31. 

"  eftate :"  and  afterwards  the  rule  was  ex- 
tended to  cafes,  where  words  of  locality  were 
added.  The  g  words  "  whole  remainder" 
have  alfo  been  conftrued  to  convey  the  inhe- 
ritance. So  h  if  lands  be  devifed  to  J.  S.  in 
ferpetuum,  or  to  give  and  to  fell,  or  in  fee 
iimple,  or  to  him  and  his  afligns  for  ever, 
or  to  him  et  fanguini  fuo,  or  to  him  and  his 
fucceflbrs  -f  the  inheritance  in  fee  paffes.  And 
in  general,  where  it  diftinctly  appears  to  be 
the,  intention  *  of  the  devifor  to  give  a  great- 
er eftate  than  for  life,  and  at  the  fame  time 
not  to  limit  an  eftate  tail,  the  devifee  will 
have  a  fee.  But  there  muft  be  a  fpecial 
ground ;  for  where  the  expreflions  denote 
the  fubftance  of  the  thing,  (as  the  words, 
"  lands,  houfes,  mefluages,  tenements,"  and 


t  C.  T.  T.  158.     Ld.  Raym.  1324. 

h  i  Inft.  9.  b.  3  Cro.  129, 130.  Cowp.  659.'  i  R.  A.  835. 
2  Cro.  416. To  a  man  "  and  his  affigns,"  without  ad- 
ding "  for  ever,"  is  faid  to  carry  only  an  eftate  for  life.  ( I  Inft. 
9.  b.)  But  words  of  perpetuity  are  tantamount  to  words  of  li- 
mitation. (Cowp.  306.) 

1  Perk.  §  555  &c. 

J  Cowp.  235.  306.  657.  Dougl.  759—764.  i  R.  A.  844. 
There  has  been  a  difference  of  opinion  among  learned 
judges  on  the  word  "  hereditaments,"  tho  the  prevailing  no- 
tion feems  to  have  been  that  it  would  carry  a  fee.  (3  Mod.  229. 
11  Mod.  102.  i  Sal.  239.)  But  the  doubt  remains  unfolved 
(3  Durn.  &  Eaft  360.) 

*  the 
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the  like)  and  not  the  devifor's  Interefl  there- 
in, there  ought  to  be  words  of  limitation  ufed 
to  conilitute  a  fee,  tho  that  probably  in  moft 
cafes  was  the  intention,  but  ftill  the  general 
rule  of  law  mutt  here  prevail. 

2.  The  intention  of  the  devifor  is  equally 
favored  in  creating  an  eftate  tail  ;  which  may 
be  effected  in  a  devife  without  thofe  appro- 
'  priated  expreffions,  requilite  in  deeds,  Thus 
k  a  devife  to  a  man  and  his  heirs  male,  without 
adding  "  of  his  body,"  forms  an  eftate  tail  in 
a  will.  So  '  a  devife  to  J.  S.  and  his  iifue, 
or  the  like,  without  ufing  the  word  "  heirs," 
will  pafs  a  fee  tail  in  a  will.  If  m  it  be  to  J.  S. 
and  his  children,  and  he  bath  none  born  at 
the  time  of  the  devife,  it  is  an  eftate  tail. 
But  if  there  be  children  then  born,  they  take 
jointly  with  their  father  for  life  only.  Some- 
times alfo  an  eftate  tail  will  arife  in  a  devile, 
by  what  feems  a  more  diflant  implication. 


k  i  Inft.  27.  a.  '  i  R.  A.  835.     i  Vent.  229. 

m  6  Co.  17.  a.  b.  —  ~A  devife  to  A.  for  life  and  then  to  bis 
children  and  their  heirs*  and  if  he  die  without  iflue,  to  the  de~ 
vifor's  daughters  and  their  heirs,  conftitutes  two  contingent  re- 
mainders in  fee.  (Dougl.  264  &c.)  But  without  words  of  limi- 
tation fuperadded  to  the  word  "  children,"  it  is  an  eftate  tail  : 
tho  coupled  with  other  words,  feemingly  applicable  to  create  a 

fee.   (Dougl.  321—324.) 

A  *e 

A  a  4  u 
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*  if  lands  be  devifed  to  A,  and  if  he  die 
without  ifTue,  then  to  remain  over  to  another, 
A.  will  take  an  eftate  tail,  and  that,  according 
to  fir  Matthew  Hale,  altho  the  words  "  for 
life  "  are  added  after  the  devife  to  him.  So  ° 
alfo  where  the  teftator  devifed,  that  if  Wil- 
liam (who  was  his  eldeft  fon  and  heir)  fliould 
happen  to  die,  and  leave  no  iflue  of  his  body 
lawfully  begotten,  then  he  gave  and  bequeath- 
ed all  his  lands  of  inheritance  (locally  defcri- 
bed)  to  his  younger  fon,  it  was  the  opinion  of 
the  judge  of  aflize,  that  the  eldeft  fon  and  heir 
took  an  eftate  tail,  by  implication,  under  the 
will,  tho  there  was  no  exprefs  devife  of  any 
kind  to  him.  On  the  other  hand,  words  pe- 
culiarly appropriated  to  convey  a  fee  limple, 
have,  by  the  construction  given  to  fubfequent 
expreflions,  been  abridged,  and  the  devife  has 
been  holden  to  convey  an  eftate  tail.  A p  tef- 
tator devifed  his  lands  to  his  wife  for  life,  re- 
mainder to  his  fon  Henry  for  life,  remainder 
to  his  fon  George  and  his  heirs  for  ever,  and 

•  i  R.  A.  837.    3  Mod.  123.     i  Vent.  230. 

•  Com.  373,  4. 

•  C.T.  T.  1,2.— —There  are  many  fimila  inftances  in  mo- 
dern reporters,  where  the  word  "  heirs  "  has  been  qualified  by 
other  parts  of  the  will,  fo  as  to  effeftuate  the  intention  of  the  de- 
vifor  in  creating  an  eftate  tail.     (3  Wilf.  ^44.     Cowp.  234. 
410.  833.    Dougl.  266,  7.  757.) 

if 
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if  he  died  without  heirs,  then  to  his  daugh- 
ters Catharine  and  Jane.  The  queftion  was, 
whether  George  took  a  fee  fimple,  or  only  an 
eftate  tail.  It  was  urged,  that  where  a  devife 
is  to  a  man  and  his  heirs,  and  if  he  die  with- 
out heirs,  remainder  over  to  another,  who  is 
or  may  be  the  devifee's-  (collateral)  heir  at  law, 
the  firft  limitation  mall  be  conftrued  an  intail, 
and  not  a  fee  j  but  where  the  fecond  limita- 
tion is  to  a  ftranger,  it  is  merely  void,  and  the 
firft  limitation  is  a  fee  fimple.  And  in  this 
cafe  it  was  determined,  that  George  took  on- 
ly an  eftate  tail.  The  difference,  that  was 
taken,  was  faid  by  the  court  to  be  right,  and 
the  reafon  of  it  to  be,  that  in  the  latter  cafe 
there  was  no  intent  appearing  to  make  the 
words  carry  any  other  fenfe,  than  what  they 
import  at  law;  but  in  the  former,  it  is  im- 
pofijble  that  the  devifee  mould  die  without  an 
heir,  while  the  remainderman  or  his  iflue  con- 
tinue: and  therefore  the  generality  of  the 
word  "  heirs  "  mould  be  restrained  to  heirs 
of  the  body;  fince  the  teftator  muft  know, 
that  the  devifee  could  not  die  without  an  heir, 
while  the  remainderman  or  any  of  his  pofteri- 
ty  furvived. 


On 
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On  this  third  head  of  the  interefl  devifed, 
I  muft  advert  to q  the  recent  judicial  conftruc- 
tion  put  on  the  familiar  expreffion,  "  all  the 
teftator  was  worth ;"  which  was  determined 
to  pafs  real,  as  well  as  perfonal  eflate. 

It  is  laid  down  in  a 'reporter,  whofe  authori- 
ty has  of  late  been  often  queftioned,  that  if  one 
devife  all  his  lands  and  tenements,  only  free- 
holds, and  not  copyholds,  mail  pafs.  Certain- 
ly, if  there  were  no  furrender  of  the  copyholds, 
the  court  will  not  without  reafon  fupply  that 
defedt.  But  if  they  were  furrendered,  it  feems 
highly  unreafonable  to  fay,  they  {hall  not  be 
included  in  fuch  a  devife.  In  another  book  * 
of  more  approved  credit,  we  find,  that  if  one 
having  freehold  eftates  and  terms  for  years, 
devife  all  his  lands,  the  freehold  eftates  only 
will  pafs.  But  this  opinion  is  invalidated,  if 
not  exploded,  by  the  reafoning  and  decifion 
in  more  recent  *  authorities. 


In  this  copious  fubjecl:  of  title  by  devife, 
there  are  too  many  particulars  to  be  all  dif- 

*  i  Bro.  437.  r  i  Atk.  560. 

•  3  Cro.  293,  «  Ambl  356  &c.    i  Bro.  78.  &c. 

tindly 
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tinctly  touched  upon  :  fome  others  of  which, 
however,  I  fhall  felect  for  curfory  obferva- 
tion. 

We  have  before  feen,  that  feoffments,  fines, 
and  recoveries,  made,  levied,  and  fufFered, 
without  confederation,  inure  to  the  ufe  of  him, 
from  whom  the  eftate  proceeds,  and  enable 
him  to  declare  the  ufe  to  others,  at  his  will 
and  pleafure,  within  the  rules  prefcribed  by 
law.  But  a  u  devife  imports  confideration  j 
or  rather  the  defect  thereof  is  in  this  cafe  im- 
material :  it  cannot  be  averred  to  be  to  the 
ufe  of  any  perfon  not  named,  but  inures 
to  the  proper  ufe  and  behoof  of  the  de- 
vifee. 

By  the  ftatute  of  frauds,  as  I  have  already 
mentioned,  a  devife  of  lands  muft  be  attefted 
by  three  witnefTes  at  the  leaft,  that  is,  they 
muft,  in  the  prefence  of  the  devifor,  fubfcribe 
their  atteftation,  that  it  was  executed  by  him 
as  his  will.  If  *  he  was  in  a  fituation  to  be 
able  to  fee  them  fubfcribe,  it  is  fufficient, 
without  proof,  that  he  actually  faw  it :  but  if 
lie  was  in  a  ftate  of  infenfibility  at  the  time  of 

11 4  Co.  4.  a*  «  DougL  241—244. 

their 
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their  fubfcribing,  tho  corporally  prefent,  the 
will  is  not  executed  purfuant  to  the  ftatute. 
Such  prefcribed  authentication  is  requifite  not 
only  to  pafs  a  freehold  or  inheritable  eftate, 
but y  alfo  effectually  to  bring  a  charge  upon 
lands,  defcending  in  fee  fimple.  For  a  will, 
not  attefted  as  the  ftatute  of  frauds  ordains, 
{hall  not  pafs  any  intereft  in  freehold  lands,  of 
which  the  heir,  as  heir,  would  otherwife  have 
had  the  benefit.  Therefore,  tho  a  term  of 
years  is  part  of  the  perfonal  eftate,  and  a  be- 
queft  of  it  need  riot,  generully,  be  attefted  by 
witnefles,  yet  where  z  a  man  was  poiTeffed  of 
a  long  term  of  years,  and  afterwards  purchafed 
the  inheritance  of  the  fame  premifes,  and  then 
by  a  will  unattefled  devifed  the  eftate,  it  was 
holden  not  to  be  a  good  devife,  to  pafs  even  the 
term ;  becaufe  this  was  not  a  term  in  grofs, 
but  fuch  as  would  attend  the  inheritance.  A 
*  will  made  beyond  fea,  of  lands  in  England, 
muft  be  attefted,  as  the  ftatute  directs :  and 


*  2  Wms.  295.— —But  by  way  of  j>o<u>er,  land  may  be 
charged  by  a  writing,  purfuant  to  the  power,  (z  Atk.  274.) 
And  if  by  a  will  duly  attefted  land  is  charged  to  a  fpecific  amount, 
or  generally  with  legacies,  this  it  feems  will  intitle  perfons  claim- 
ing diftributive  parts  or  legacies  under  an  unattefted  codicil, 
(i  Wms.  423.) 

»  2  Wms.  236.  f  2  Wms.  295. 

an 
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an  opinion  feems  to  prevail,  that  b  the  fame 
atteflation  is  neceflary,  if  the  lands  lie  beyond 
fea,  in  the  Afiatic  territories,  dependent  on  the 
Britifh  crown,  by  reafon  of  the  general  re- 
ception of  our  laws,  in  regard  to  natural  born 
fubjects,  in  thofe  diflant  provinces.  If  a e  cef- 
tuy  que  truft  in  fee,  (who,  as  we  have  before d 
feen,  has  fuch  an  interefl  in  lands,  as  is  unexe- 
ecuted  by  the  flatute  of  ufes)  devife  this  truft 
eflate  by  a  will  attefted  only  by  two  witnefTes, 
it  is  void  as  a  devife,  and  cannot  operate  as 
an  appointment :  and  by  analogy,  an  equity 
of  redemption  feems  equally  within  the  regu- 
lating force  of  the  flatute  of  frauds  ;  but  not 
the  eflate  of  a  mortgagee  in  fee  even  '  after 
forfeiture. 

Laflly,  a  f  copyholder  in  fee,  having  furren- 
dered  his  eflate  to  the  ufe  of  his  will,  may  ef- 
fectually devife  it,  tho  there  is  not  the  attef- 
tation  of  three  witnefles  to  fuch  devife.  Be- 

b  Whether  this  extends  to  Jamaica,  is  matter  of  doubt. 
(Dougl.  38.) 

«  2  Wins.  258.  *  Ant.  294  &c. 

*  For  it  is  confidered  in  equity  as  part  of  the  perfonal  eftate. 
Before  forfeiture  it  was  formerly  deemed  not  a  devifable  intereft. 
(2  Ch.  ca.  8.)  But  this  fewns  now  a  very  queftionable  dodrine. 

f  2  Atk.  37,  38. 

caufe 
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caufe  here  the  lands  pafs  by  the  furrender,  and 
not  by  the  will ;  and  the  ftatute  is  reftricted 
to  freehold  eftates  only.  A  8  will  therefore, 
received  as  fuch  by  the  ecclefiaftical  court, 
will  direct  the  furrender  of  a  copyhold.  And 
h  if  the  copyhold  be  in  truft,  and  the  cejluy  que 
trujl  cannot  confequently  furrender  it,  yet  his 
interefl  may  be  devifed. 

I  have  before  mentioned  the  republkation  of 
a  will.  This  is  neceflary  to  l  pafs  eftates  ac- 
quired after  the  date  of  the  will,  or  where 
kan  infant  attains  his  age  of  majority  after  the 
time  of  deviling,  or  f  where  there  has  been  an 
implied  revocation.  A  proper  republication  is 
by  executing  the  will  anew ;  and m  to  render 
this  available,  the  fame  folemnities  required 
by  the  ftatute  of  frauds  at  the  original  exe- 
cution, ought  to  be  obferved.  There  are  alfo 
indirect  or  virtual  republication  s.  Thus  "  a 
codicil  not  indorfed  on  the  original  will,  but 


5  2  Bro.  59.     2  Wms.  258, 9.  n.  i.  (4th  ed.) 

h  2  Atk.  38.  *  i  Cro.  493>  4.  T.  Jon.  136. 

Cowp.  158  &c.  k  i  Sid.  162.  l  Poft370&c. 

m  Fuzgib.  229. 

n  i  Vez.  438.  442.  i  Wms.  275.  i  Vez.  493.  2  Wms. 
334.  &  n.  2.  (4th  ed.)  Cowp.  158  &c. 

altering 
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altering  parts,  and  ratifying  other  parts 
thereof,  has  been  held  to  amount  to  a  repub- 
lication,  fuch  codicil  having  been  made  in  the 
prefence  of  three  witneffes.  But  it  mould 
feem  °,  that  a  codicil,  tho  executed  according 
to  the  ftatute  of  frauds,  if  it  relate  only  to 
perfonalty,  and  do  not  contain  an  exprefs 
ratification  of  the  will,  nor  affect  the  difpoii- 
tions  thereof,  touching  the  real  property,  will 
not  amount  to  a  republication,  fo  as  to  pafs 
after-purchafed  lands.  It  appears,  however p, 
that  a  reference  to  a  will,  in  an  explanatory 
writing,  not  called  a  codicil,  but  executed  ac- 
cording to  the  ftatute  of  frauds,  will  be  con- 
fidered  as  a  republication.  So q  where  a  tefta- 
tor  devifed  all  his  freehold  and  copyhold  lands, 
and  afterwards  acquired  other  copyholds, 
which  he  furrendered,  "  to  the  ufes  declared 
or  to  be  declared  in  and  by  his  laft  will  and 
teftament,"  this  furrender  was  a  republica- 
tion, for  the  effect  of  conveying  fuch  new 
acquifitions.  In  which  cafe,  this  general 
doctrine  was  laid  down  concerning  republi- 
cations,  that  "  when  a  man  republifties  his 
will,  the  effect  is,  that  the  terms  and  words 
of  the  will  mould  be  conftrued  to  fpeak,  with 

•  1  Vcz,49j.  f  Dougl.  31,  4  Cowp.  130. 

regard 
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regard  to  the  property  he  is  feifed  of  at  the 
date  of  the  republication,  juft  the  fame  as  if 
he  had  had  fuch  additional  property  at  the 
time  of  making  his  will." 


It  is  proper,  in  the  laft  place,  to  fay  fome- 
thing  of  the  revocations  of  devifes,  which  are 
,  either  exprefs  or  implied. 

I .  As  to  exprefs  revocations,  it  is  enabled 
by  the  ftatute  of  frauds,  that  no  devife  mail 
be  revocable,  otherwife  than  by  fome  other 
will,  or  by  burning,  cancelling,  tearing,  or 
obliterating  the  fame,  by  the  teftator  himfelf, 
or  in  his  prefence,  and  by  his  direction  and 
confept.  On  this  claufe,  it  has  been r  deter- 
mined, that  a  fubfequent  will  is  not  a  revoca- 
tion of  a  former,  unlefs  the  fecond  is  a  good 


•  3  Mod.  258.  •  '  In  this  cafe  the  fecond  will  was  void,  not 
being  attefted  in  the  prefence  of  the  teftatrix.  But  if  a  fecond 
will  be  void  for  a  reafon  independent  of  its  execution,  as  if  it 
devife  to  the  poor  of  a  parifti,  or  to  a  corporation,  incapable  of 
taking,  flill  it  may  revoke  a  former,  (i  R.  A.  614.)  Thefe 
cafes  were  prior  indeed  to  the  ftatute  of  charitable  ufes.  But  the 
qucftion  is  not  whether  fuch  bequefts  might  be  fupported  under 
that  law.  The  dccifions,  fuppofing  the  fecond  difpofition  un- 
available, held  it  a  revocation  of  the  former. 

and 
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and  perfect  will  in  all  circumftances.  This 
is  exactly  agreeable  to  the  Roman  ideas  of  ju- 
rifprudence,  "  *  tune  autem  prius  tejlamentum 
rumprtur,  cum  pojhrius  rite  perfettum  eft"  In 
a  late *  cafe,  which  very  much  engaged  the 
attention  of  Weftminfler-hall,  the  jury  by  their 
verdict  found,  that  after  making  one  will,  the 
devifor  made  a  fubfequent  one,  in  which  the 
difpofition  was  different  from  that  made  in  the 
former,  but  in  what  particulars  was  to  them 
unknown:  then  the  jury  fay,  that  they  do 
not  find  that  he  cancelled  or  deftroyed  the  . 
fubfequent  will,  but  what  is  become  thereof 
they  are  altogether  ignorant.  The  court  of 
comrflon  pleas  were  gf  opinion  in  favour  of 
the  heir  at  law,  except  fir  William  Black- 
ftone,  who  exprefTed  his  diflent.  This  judg- 
ment however  was  reverfed  in  the  king's 
bench,  and u  that  reverfal  affirmed  by  the  lords 
in  parliament,  and  the  devifee  was  holden  to 
be  intitled  under  the  former  will,  of  which 
there  did  not  appear  any  fufficient  revocation. 


9  D.  1.  xxviii.  t.  .3. 1.  2. 

<  3  Wilf.  497  &c.    Cowp.  87  &c. 

•  9  May  1775.  The  chief  baron  having  delivered  the 
opinion  of  the  court  of  exqhequer,  correfponding  with  that  of  the. 
king'j  bench. 

Voi,.  II.  B  b  But 
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But  where  *  there  are  duplicates  of  a  will, 
one  in  the  teftator's  cuftody,  the  other  not, 
the  cancelling  of  that  in  his  cuftody  is  an 
effectual  cancelling  of  both.  A  fecond  will 
was  made,  revoking  all  former,  and  that  alfo 
was  found  cancelled,  but  fuch  cancelling  was 
in  this  cafe  holden  not  to  fet  up 'and  revive 
the  uncancelled  duplicate  of  the  original  will. 

2.  As  to  tacit  or  implied  revocations,  tor 
which  the  ftatute  of  frauds  is  faid  not  to  ex- 
tend, 

i.  It  feems  to  be  fully  fettled,  that,*  if  a 
man  feifed  in  fee  devife  lands,  and  afterwards 
convey  them  by  recovery,  fine,  feoffment,  or 
other  means,  and  take  back  the  fame  or  a  dif- 


*  Cowp.49.&c.  Dougl.40.— — In  Co\vp.  52, lord  Mansfield 
argues  that  there  may  be  accidental  cancellations,  &c.  which 
ihall  not  amount  to  revocations. 

y  i  Wms.  304.     Carth.  81. 

*  3  Wilf.  12,   13.     2  Atk.  273:  tho  the  feoffment  is   im- 
perfect for  want  of  Hvery  of  feifm :    (3  Mod.  260.)    or  made  to 
the  ufe  of  the  luill.  ( I  R.  A.  6 1 4.) See  alfo  Darley  and  Lang- 
worthy,  houfe  of  lords,  10  June  1774,  from  decrees  in  chancery, 
21  Nov.  1767,  &  29  April  1769  ;  in  which  cafe  tenanc  in  tail,  with 
remainder  to  himfelf  in  fee,  fuffered  a  recovery,  ignorantly,  for 
the  purpofe  apparently  of  fubftantiaung  his  will,  and  yet  it  was 
4  revocation. 

§  ferent 
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ferent  quantity  of  intereft  in  the  premifes,  ,it 
{hall  amount  to  a  revocation.  The  a  principle, 
on  which  this  eftablifhed  doctrine  is  grounded, 
is,  that  devifes  are  by  our  law  confidered  as 
conveyances  by  way  of  appointment.  The  acts 
fpoken  of  are  new  appointments,  and  therefore 
revoke  the  former.  The  principle  has  per- 
haps been  carried  to  an  unreafonable  length. 
But  artificial  reasoning,  in  procefs  of  time, 
muft  have  great  prevalence  in  merely  pofitiiie 
inftitutions :  and  it  is  better  they  mould  re- 
main undifturbed,  than  to  introduce  uncer- 
tainty and  infecurity  into  the  title  to  poilef- 
fions.  Revocations  b  of  legacies,  charged  on 
land>  muil  be  effected  in  the  fame  manner  as 
devifes  of  .the  land  itfelf  are  revoked.  To  this 
.head  may  alfo  be  referred c  the  cafe  of  the  col- 
.lege  leafes,  (tho  as  peribnal  property  not  falling 
ftrictly  within  the  fcope  of  this  difcourfe) 
which  were  furrendered,  and  new  leafes  ac- 
cepted, after  the  date  of  the  will :  and  it  was 
holden,  that,  as  to  the  leales  actually  renewed, 
it  was  a  revocation,  but  otherwife  as  to  the 
leafe,  which  was  not  perfected  by  the  college 
fcaL  Laftly,  if (i  a  man  feifed  in  fee,  devife  in, 

a  Cowp.  90.  b  2  Atk.  272. 

c  2  Atk,  593.     i  Bro.  264.  ant.  348.  *  i  R.  A.  616. 

Bb  2  fee, 
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fee,  and  then  make  a  leafe  for  life,  this  is  only 
a  revocation,  even  at  law,  during  the  life  of 
the  leffee ;  and  if,  e  fubfequent  to  his  will,  he 
mortgage  in  fee,  this  alfo  is  only  a  revocation 
fro  tantOy  in  the  confideration  of  courts  of 
equity. 

2.  As  to  devifes  of  equitable  or  trufl  eflates, 
it  feems  to  have  been  formerly f  holden,  that 
where  the  teflator  directed  the  truflees  to  con- 
vey the  legal  feifin  to  new  truflees,  this  would 
revoke  a  devife  of  the  trufl  eflate,  as  afford- 
ing a  prefumption  that  the  teflator  had  altered 
his  intention,  unlefs  there  was  a  new  publica- 
tion. But  the  contrary  doctrine  hath  fince 
prevailed  *,  that  a  mere  change  of  a  truflee  is 
not  a  revocation  of  a  devife  of  a  trufl  eflate. 
And h  where  a  man  contracted  for  an  eflate, 
and  before  he  completed  the  contract,  devifed 
the  eflate,  and  then  took  a  conveyance  to 
truflees  in  trufl  for  himfelf  and  his  heirs,  this 
was  holden  to  be  no  implied  or  virtual  revo- 
cation. 

*  Sho.  ci.  parl.  156. 

f  Elton  &  Harrifon  in  chancery,    25  March,  26   C.  II. 
MS.  rep. 

*  Dougl.  722.  *  Dougl.  718,9. 

3- A 
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3.  A  will  of  lands  may  be  virtually  and  im- 
pliedly  revoked  by  a  change  of  circumftances 
in  the  devifor.  For  if  a  man  make  his  will, 
and  !  afterwards  marry  and  have  iflue,  this 
amounts  to  a  revocation,  at  leaft  if  it  be  a 
devife  of  all  his  lands.  Here k  is  thought  ano- 
ther inflance  of  conformity  between  our  tef- 
tamentary  laws  and  the  civil  inftitutions  of 
antient  Rome.  But *  the  birth  of  a  child  is 
not  of  itfelf  a  revocation  ;  and  in  m  the  for- 
mer cafe  alfo,  the  implied  revocation  may  be 
rebutted^  as  it  is  expreffed,  by  parol  evidence. 
As n  to  a  feme  fole,  who  makes  a  will  of  lands, 
then  marries,  and  is  under  coverture  at  the 
time  of  her  death,  the  devife  is  hereby  re- 
voked, or,  as  it  was  faid,  countermanded.  But 
I  believe  there  is  no  cafe  °,  where  a  mans  mar- 
riage, without  the  birth  of  iflue,  has  been 
holden  a  revocation. 

The  laft  point  I  mall  take  notice  of  on  this 
multifarious  fubjedt  is,  that  by  cancelling  a 


1  i  Wms.  304.     Burr.  2171.     Dougl.  39. 

k  i  Wms.  304.  '  Dougl.  39.  *  Dougl.  31—40. 

n  4  Co.  61.  b.     2  Bro.  544. 

e  Yet  it  Is  fo  laid  down  by  De  Grey,  C.  J.  3  Wilf.  5 16. 

B  b  7  fecond 


374  Of  title  by  devife.         IECT.  31. 

fecond  will  a  teftator  may  revive  his  former 
devife,  or,  if  I  may  fo  fpeak,  revoke  his  re- 
vocation of  it.  Thus p  where  two  wills  were 
found  in  the  teftator's  cuftody  at  the  time  of 
his  death,  the  latter  (which  revoked  the  for- 
mer) cancelled,  the  former  uncancelledy  the 
court  held  fuch  former  will  to  be  a  good  and 
effectual  devife. 


Having  in  this  and  the  twelve  preceding 
lectures  difcourfed  (fo  far  as  I  thought  moft 
advifable,  and  moft  confiftent  with  my  ge- 
neral plan)  on  real  eflates,  I  mall  in  the  next 
lecture  begin  our  inquiries  into  the  means  of 

acquiring  perfonal  property. 

« 

?  Burr.  9512.    Dougl.  40. 


PART 


PART    THE    SECOND. 


LECTURE      XXXII. 

•  4   / 

Of  perfonal  property,  and  of  the  title  thereto  by 
•  occupancy. 

HAVING  in  the  thirteen  preceding 
lectures,  according  to  the  limits  of  my 
plan,  treated  of  real  property  in  various  points 
of  view,  as  a  principal  fubject  matter  of  the 
laws  of  England,  the  remainder  of  this  fecond 
part  of  our  courfe  will  be  occupied  about  the 
confideration  of  perfonal  property,  ufually 
fpoken  of  under  the  denomination  of  goods 
and  chattels,  and  comprehending  whatever 
fpecies  of  poffeflions  are  not  freehold,  and  not 
capable  of  defcending  to  the  heir  at  law,  but 
which,  on  the  owner's  death,  veil  in  his  exe«. 
B  b  4  cutor 
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cutor  or  adminiftrator,  termed  his  perfonal 
reprefentative,  for  the  benefit,  firft  of  creditors, 
afterwards  of  legatees,  and  laftly,  as  to  the 
refidue,  either  retainable  by  fuch  perfonal  re- 
prefentative, or  distributable  to  the  next  of 
kin. 

The  great  diviiion  of  property,  into  real 
and  perfonal,  which  forms  the  laws  of  Eng- 
land, as  it  were,  into  diftindT:  fyftems,  is  by 
them  perhaps  more  ftrongly  marked,  than  by 
the  civil  inftitutions  of  any  other  nation.  This 
is  to  be  afcribed  to  the  different  a  character  of 

our 


•  Hence  landed  and  perfbnal  property  are  almoft  conftamly 
regarded  in  two  very  different  lights.  For  example,  hence  it  is, 
among  other  rules,  that  even  at  this  day  a  creditor  by  fimple 
contract  can  obtain  no  part  of  his  demand  from  the  heir  of  the 
real  eftate  of  his  deceafed  debtor,  however  large  a  patrimony- 
may  have  come  to  him  from  fuch  anceftor  by  defcent  ;  nor  can 
he  fue  the  devifee,  in  cafe  fuch  debtor  by  fimple  contract  de- 
vifes  his  real  property.  I  {hall  not  prefume  to  dogmatife,  whe- 
ther our  law  ought  to  receive  any  and  what  alteration  in  this 
refpeft.  In  the  mean  while,  we  know,  that  bond  creditors,  who 
might  always  fue  the  heir,  may  now,  by  ft.  3  W.  &  M.  c.  14, 
obtain  fatisfa&ion  of  their  demands  againft  the  devifee  of  their 
debtor  ;  that  by  the  bankrupt  laws  real  and  perfonal  property 
forms  one  aggregate  fund  towards  fatisfa&ion  of  creditors  in 
geiieral  ;  and  that  by  the  ft.  5  G.  If.  c.  7.  §  4.  eftates  in  the  fo- 
reign plantations  are  fubjedled  to  debts  in  general,  in  the  fame 
manner  as  lands  here  are  liable  by  the  law  of  England  to  debts 
b/  bond  or  other  fpecialty.  This  was  the  law  of  Barbadoes,  at 
kaft,  before  the  fbuute,  (2  Ch.  ca.  145.  i  ¥0111.453.)  and 

perhaps 
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our  countrymen  in  different  periods  of  their 
hiftory,  to  the  general  change  from  a  mili- 
tary to  a  commercial  people,  from  a  feudal 
land  to  ports  and  ftreets  fwarming  with  mer- 
chandife,  and  to  that  prodigious  influx  both 
of  real  and  imaginary  wealth,  which  thefe 
latter  ages  have  fuperadded  to  the  natural  opu- 
lence of  the  kingdom. 

In  regard  to  perfonal  property,  it  is  firft 
neceffary  to  fignal  out  fuch  chattels  as  are 
called  real,  or  bear  fome  affinity  to  landed 
eftates. 

i .  The  principal  kind  of  chattels  real  are 
leafes  for  terms  of  years,  of  which  I  have  be- 
fore had  unavoidable  occafions  to  difcourfej 
but  as  to  the  means  and  power  of  difpofing 
of  them  by  will,  and  the  fucceffion  to  them 
in  cafes  of  inteftacy,  they  fall  under  the  rules 
of  other  perfonal  property.  Under  the  fame 
head,  a  fyftematical b  writer  ranks  guardian- 


perhaps  of  fome  other  colonies.     (2  Vent.  358.)     So  far  are 
creditors  hitherto   favored  in  recovering  their  demands  out  of 
the  real  property  of  their  debtors. 
*  Wood's  Jnlt  b>  ii.  c.  5. 

ftip, 
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ihip,  (which,  fmce  the  abolition  of  feudal 
tenures,  is  rather  a  trufr,  or  power  than  any 
beneficial  property  in  lands)  the'intereft  in  an 
advowfon  for  the  next  turn,  and  the  intereft 
of  creditors  coming  into  pofleflion  of  lands 
by  ftatute  merchant,  ftatute  ftaple,  or  ekgit ; 
which  beneficial  title,  as  I  have  formerly  re- 
marked, might  with  more  propriety  be  clafTed 
among  freehold  eftates. 

4 

j*  f  ri  •  >  •  -4  i 

2.  Of  chattels  bearing  an  affinity  to  landed 
eflates,  it  muft  be  obferved,  that  charters  or 
evidential  muniments  concerning  freehold,  are 
very  diflinct  from  mere  perfonal  goods,  and q 
are  even  capable  of  being  intailed  together 
with  the  land,  to  which  they  relate.  The 
property  of  fuch  charters  veils  in  the  heir,  not 
in  the  perfonal  reprefentative,  of  the  deceafed 
proprietor  of  the  eftate:  and  if  lands  are 
aliened  in  fee,  thefe  muniments,  as  incident 
thereto,  belong  to  the  alienee  and  his  heirs. 
A  bill d  was  brought  in  chancery,  fuggefting, 
that  an  antique  horn  with  an  old  infcription 
had  immemorially  gone  with  the  plaintiff's 
eftate,  and  was  delivered  to  his  anceftors  to 

•  i  Inft.  20.  a.  *  i  Vein.  273. 

hold 
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hold  their  land  by,  and  praying  that  it  might 
be  reftored  :  the  lord  keeper  was  of  opinion, 
that  if  the  land  was  of  the  'tenure  called  cor- 
nagey  the  heir  was  intitled  to  this  monument 
of  antiquity  at  law.  But f  if  the  writings  of 
an  eftate  are  pawned  or  pledged  for  money 
lent,  fuch  charters  in  the  hands  of  the  creditor 
are  to  be  conlidered  as  chattels  -,  and  in  cafe 
of  his  deceafe,  they  would  go  to  his  executor 
or  adminiftrator,  becaufe  fuch  perfonal  repre- 
fentative  would  be  intitled  to  the  benefit  ao 
cruing  from  the  loan. 

There  are  many  other  things,  (befides  the 
writings  relative  to  an  eftate  in  lands)  which 
appear  to  be  of  a  perfonal  or  chattel  kind,  and 
which  neverthelefs  fhall  defcend  to  the  heir, 
and  not  go  to  the  executor.  Such  are  things 
annexed  and  fixed  to  the  freehold,  which  in 
fome  meafure  are  neceflary  for  the  enjoyment 
of  the  inheritance,  and  which  greatly  contri- 
bute to  its  value,  as  wainfcot  in  a  houfe,  and 
the  pofts  and  rails  of  an  inclofure.  Such  alfb 
are  pigeons  in  a  dovehoufe,  deer  in  a  park, 

*  I  Inft.  107.  a.    .  f  Noy  max.  50: 

and 
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and  *  fi/h  in  a  pond,  which  are  called  h  heir- 
looms, and  go  with  the  inheritance,  to  the 
heir.  It  is  faid,  l  that  if  a  man  be  feifed  of  a 
houfe,  in  which,  by  antient  cuftom,  there  are 
divers  heirlooms  defcending  together  with 
the  houfe,  he  cannot  devife  them  away  by 
wilL  But  the  authority,  in  the  margin  of 
the  book  referred  to,  being  prior  to  the  k  (la- 
tute  of  wills,  he  might,  I  mould  apprehend, 
fince  that  time,  devife  fuch  heirlooms  dif- 
tincl:  from  the  houfe,  if  he  has  a  devifable  in- 
tereft  in  the  houfe  itfelf.  It  feems  matter  of 
law,  what  mall  be  accounted  proper  heir- 
looms, and  as  fuch  mall  go  to  the  heir,  in- 
flead  of  the  executor,  on  being  undifpofed  of 
by  their  former  owner.  But  any  l  teftator 
may  by  his  will  constitute  a  fort  of  quafi  heir- 
looms :  that  is,  he  may  devife  an  eftate  and 
capital  manfion,  with  the  plate  and  furniture 


t  Therefore  i  Hawk.  94.  that  larciny  may  be  committed  by 
taking  fifh  in  a  pond,  feems,  as  a  general  point,  erroneous,  (Ow. 
ao.  Foft.  366.  &  n.)  The  ft.  9.  G.  I.  c.  22.  makes  it  a  capital 
felony  for  perfons,  armed  and  in  difguifet  unlawfully  (not  felo- 
nioufly)  to  fteal  fifh  &c.  Stealing  fifh  in  ponds  or  other  waters 
is  made  by  ft.  5.  G.  III.  c.  14,  a  tranfportable  offence,  but  not 
felony. 

*  i  Jnft.  8.  a.  !  i  Inft.  185.  b. 

.  VIU.  c.  I.  'l  Bro.  274  &c. 

therein, 
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therein,  in  ftrict  fettlement,  fuch  plate  and 
furniture  to  be  enjoyed,  together  with  the 
houfe  and  eflate,  unalienably  by  the  devifees, 
in  fuccemon,-fo  far  as  the  law  will  allow. 

The  law  does  not  favor  a  feverance  of  the 
property  in  trees  from  the  landed  inheri- 
tance :  yet  tenant  infeefimple  may  alien  them 
diftinct  from  the  land,  and  they  will  accord- 
ingly pafs  to  the  alienee,  and,  if  he  die,  to  his 
perfonal  reprefentative,  with  an  implied  power 
of  felling  them  at  pleafure.  But  m  a  fale  by 
tenant  in  tail  of  the  trees  {landing  on  his  eftate 
would  not  be  effectual  without  docking 
the  intail,  unlefs  they  are  actually  felled  in 
the  life  time  of  fuch  tenant,  for  otherwife 
they  defcend  with  the  Jand  to  the  iflue  in 
tail. 

•  fi; 

Fruits  growing  on  frees,  the  natural  pro- 
duce of  the  earth,  and  things,  which  proceed 
annually  of  themfelves,  without  human  labor 
and  induftry,  tho  they  may  be  meliorated  by 
attention,  go  n  with  the  foil  to  the  heir,  and 
are  not  part  of  the  perfonal  effects.  But  corn 


m  Hob.  173.    ii  Co.  50.  a. 

»  Went,  off.  exr,  59.     i  K.  A,  72  8. 

and 
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and  hops,  which  are  generated  by  the  toil 
and  expence  of  the  hufbandman,  and  whate- 
ver elfe  the  law  terms  °  entitlements,  are  chat- 
tels :  they  pafs,  if  unbequcathed,  to  the  per- 
fonal  reprefentative  of  the  deceafed  proprietor; 
and  if  he  had  but  a  particular  eftate  in  the 
land,  (lefs  than  and  carved  out  of  the  fee 
fimple  or  inheritance)  after  the  determination 
of  that  eftate,  the  reverfioner  has  no  claim  to 
them,  unlefs  fuch  tenant's  intereft  was  put  an 
end  to  by  his  own  voluntary  acl. 

;       .3lJLL          .'-"J.'iiJJiq  •  j£ 

While  I  am  thus  diftinguiming  chattels 
real,  and  thofe  bearing  an  affinity  to  real  pro- 
perty, from  mere  perfonalty,  I  cannot  forbear 
mentioning,  that,  in  courts  of  equity,  money  to 
be  laid  out  in  land  is  confidered  as  land,  and 
land  to  be  fbld  as  actually  converted  into  money-, 
and  either  of  them,  accordingly  will  refpec- 
tively  pafs  to  the  heir  or  perfonal  reprefen- 
tative, as  will  be  noticed  again  hereafter. 

There  is  fpoken  of,  in  a  book p  of  credit  and 
authority,  a  very  fingular  kind  of  property, 
which  mall  go  to  the  executor,  and  not  to  the 

•Lit.  §68.   i  Inft.  55.b.  &n:  i,  2.  (i3thed.)    3  €1-0.515. 
>  Wentw.  off.  cxr.  56. 

heir, 
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heir,  namely  a  captive  or  prifoner  of  war  :  that 
i$,  the  perfonal  reprefentative  would  be  in- 
titled  to  the  ranfom.  This  *  muft,  of  courfe, 
be  underftood  of  a  capture  made  by  private 
mips  of  war,  or  by  virtue  of  letters  of  re- 
prifal. 

Corporations  Tfo/e  cannot,  without  alleging 
a  fpecial  cuftom  for  that  purpofe,  (which 
gives  this  capacity,  for  inftance,  to  the  cham- 
berlain of  London)  take  goods  or  chattels,  to 
be  tranfmitted  by  fucceffion  :  but  the  per- 
fonal reprefentative  of  fuch  owner,  being  a 
corporation  fole,  as  of  a  bifhop,  would  by  law 
be  intitled  to  the  perfonal  property  fo  beftow- 
ed,  and  not  the  new  bifhop.  The  cafe  is  dif- 
ferent in  corporations  $  aggregate  :  neither  in 
regard  to  them  is  there  any  difference  between 
their  real  and  perfonal  property,  as  to  the  fuc- 
ceffion thereto  :  both  their  lands,  and  all  their 
chattels  indifcriminately,  pafs  by  fucceffion  to 
and  through  the  feveral  generations  of  men, 
who  for  the  time  being  compofe  the  incorpo- 
rated fociety. 


«  2  Bl.  comm.  402.  r  i  Inft.  9.  a.  n.:i 

•400.65.  a, 

I  pro- 
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I  proceed  now  briefly  to  mention  certain 
general  diftinctions,  which  prevail  in  refpedt  to 
mere  perfonal  effects. 

1.  The  fame  divifion  of  property,  into  cor- 
poreal and  incorporeal,  holds  in  regard  to  per- 
fonalty,  as  hath  been  formerly  noticed  coa- 
cerning  hereditaments.     A  proprietary  intereft 
in  the  funds,  in  money  banks,  public  under- 
takings, all  chafes  in  attion,  (of  which  I  mail 
prefently  fpeak)  credits,  various  other  rights, 
and  confequently  the  greateft  part  of  reputed 
perfonal  wealth,  at  leaft  in  this  country,  is  of 
an  incorporeal,  ideal  nature. 

2.  The  property  in  perfonal  goods  and  chat- 
tels is  either  abfolute,  or  qualified. 

An  abfolute  property  may  fubfift  in  animals, 
as  poultry,  iheep,  and  the  like,  as  well  as  in 
things  inanimate,  as  money,  plate,  and  jewels. 
Such  animals  alfo  as  are  of  a  bafe  nature,  and 
unfit  for  the  food  of  man,  as  horfes,  hounds, 
and  fpaniels,  may  be  fubjefts  of  an  abfolute 
property.  For  the  owner  has  them  com- 
pletely in  his  power,  and  they  are  things  of 
merchandife  and  value. 

But 
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But  in  animals  fera  naturte,  and  tamed  by 
human  induftry  and  art,  a  qualified  property 
only  can  be  had ;  which  endures  as  long  as 
they  are  fubject  to  control,  and  until  they  re- 
fume  their  original  intractability,  wildnefs,  and 
roving  difpofition.  IP  deer  efcape  out  of  a 
park  or  foreft,  it  is  not  juftifiable  in  a  keeper 
or  forefter  to  come  upon  another's  foil,  for 
the  purpofe  of  retaking  them  ;  but  the  te- 
fiant  may  maintain  an  action  of  trefpafs. 

The  property  in  perfonal  goods  and  chat- 
tels may  likewife  be  either  abfolute  or  quali- 
fied, without  any  relation  to  the  nature  of  the 
fubject  matter*  but  by  reafop.  of  more  per- 
ions  than  one  having  an  intefefl  therein,  or 
by  reafon  of  a  right  of  property  feparated  from 
the  pofleffion.  Such  qualified  property  fub- 
fifts,  where  there  are  jointenants  or  tenants  in 
common  of  a  perfonal  chattel,  where  goods 
are  bailed,  or  delivered  for  carriage,  or  fafe 
cuftody,  or  to  be  wrought  by  an  artificer  into 
a  different  form,  where  goods  are  u  pledged  or 
pawned,  or  granted  conditionally,  or  diflrain- 
cd,  or  demifed,  or  lent  out  for  a  term.  Hence 

1  See  Keilw.  50.  a.  &c.  cited  at  large  Manvv.  c.  iv»  §  8. 
u  See  Str,  919, 

VOL.  II.  Cc  it 
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it  appears,  that  perfonal  goods  or  chattels  may 
be  poflefled  or  fued  for,  either  in  a  man's  own 
right,  or  in  the  right  of  another,  (in  auter  droit, 
as  it  is  called)  namely  as  executor,  bailiff,  or 
the  like. 

3.  The  laft  diftinction  then,  which  I  mall 
take  notice  of,  concerning  goods  and  chattels, 
is  that  which  divides  them  into  things  in  pof- 
Jeffion>  and  things  in  atfion. 

The  fame  distribution  is  made  by  the  civil 
and  canon  laws,  under  the  terms  jus  in  re,  and 
jus  ad  rem.  The  x  former  is  defined,  "  facul- 
tas  homini  in  rem  competens,  fine  refpeftu  ad 
certam  perfonawi :"  ,the  definition  of  the  latter 
is,  "facultas  competens  per/once  in  perfonam,  ut 
aliquid  dare  *u  el  facer e  tencatur" 

With  us,  things  or  cbcfes  in  poffeffion  are 
hardly  fpoken  of,  but  for  the  fake  of  introdu- 
cing their  contrail,  namely  things  or  chofes  in 
action,  by  which  are  underflood  fuch  perfonal 
rights  as  are  not  in  full  and  actual  enjoyment, 
but  are  recoverable  by  afuit  at  law.  Thus,  firfr., 
by  action,  the  fpecific  articles  themfel  ves,which 

x  Heinec.  elem.  jur.  1.  ii.  1. 1.  §  331,  z»  : *+-'*•• 

are 
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are  out  of  pofTcffion,  may  be  reflored  to  the 
proprietor;  as  if  a  man  wrongfully  detains 
another's  deeds  or  writings.  And  when y  deeds 
are  in  the  hands  of  an  adverfary,  there  is  no 
lawful  way  of  getting  them  again,  but  by  an 
action  or  fuit.  "  Ipfa  z  etenim  poffidenti  rei 
proprietas  quam  petenti  proprlor  ejje  inlelligi- 
fur."  It  fhall  rather  be  intended^  (faith  Lit- 
tleton a)  that  the  pofTeffor  cometh  by  a  deed 
by  lawful,  than  by  wrongful,  means.  Farther, 
the  rights  of  fuing  on  a  bond,  prcfmifory  note, 
policy  of  infurance,  or  other  written  inflru- 
ment,  are  chofes  or  things  in  action,  tending 
to  the  profit  and  augmentation  of  a  man's 
perfonal  eflate.  Under  the  fame  head  may 
be  included  other  rights  of  action,  as  to  re- 
cover debts  incurred  by  contract,  and  even 
likewife  where  the  object  of  litigation  is  to  ob- 
tain a  fatisfaction  in  damages  for  any  perfonal 
wrong  and  injury. 

It  is  a  maxim  of  the  common  law,  that  no 
chofe  in  action  can  be  granted  or  afligned. 
The  policy  whereof  was  to  avoid  a  multipii- 


r  z  Wilf.  ^g^. 

*  Lamb,  archaion.  94.    WUk.  LL.  A.  S.  106. 

*  *  377' 

CCA 
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city  of  fuits,  by  preventing  thofe,  who  would 
not  profecute  their  right  themfelves,  from 
transferring  it  to  others  of  a  more  litigious 
difpofition;  and  particularly  to  prohibit  the 
granting  of  pretended  titles  to  great  men, 
"  whereby  (faith  fir  Edward  Coke  b)  juftice 
might  be  trodden  down."  Perhaps  the  rule 
was  more  general  than  the  mifchief  appre- 
hended ;  and  having  relation  originally  to 
landed  eftates,  was  afterwards  unnecefTarily 
transferred  to  perfonal  property.  The  doc- 
trine, however,  always  was,  that  a  chofe  in 
action  was  affignable  in  equity  for  a  valuable 
confideration.  Bills  of  exchange,  and  pro- 
miflbry  notes,  are  regularly  affignable  by  in- 
dorfement.  And  if  bonds,  policies  of  infu- 
rance,  or  even  judgments,  are  in  like  man- 
ner affigned  for  a  valuable  confideration,  the 
aflignee  may  fue  in  the  name  of  the  original 
claimant,  and  the  latter  will  not  now  be  per- 
mitted, even  in  courts  of  common  law,  to 
undo  his  own  transfer,  or  unconfcientioufly 
to  obftrudt  the  plaintiff's  fuit.  Laftly, 
where  e  one  of  the  captors  of  a  maritime 

*  I  Inft.  214.  a.  266.3. 

•  i  Wilf.  211  &c.    But  fales  of  prizes  are  made  void  by  ft. 
zp  G.  II.  c.  24.  £  4.    See  i  Wilf.  229  &c. 

prize, 
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prize,  before  the  condemnation  thereof, 
transferred  his  proportionate  fhare  of  the 
property  taken,  it  was  held  that  the  affignee 
might  maintain  an  action  for  the  fame,  againft 
the  capturing  fhip's  agent,  as  for  money  re- 
ceived by  him  to  the  plaintiff's  ufe. 


After  this  fuccinft  furvey  of  perfonal  pro- 
perty, I  proceed  to  the  title  or  means,  by 
which  the  dominion  thereof  may  be  ac- 
quired. 

Such  acquilition  of  property  may  relate 
either,  firfl,  to  things,  which,  antecedently 
thereto,  had  no  proprietor,  being  either  not 
exifling,  or  "  res  nullitis,"  as  the  civilians 
phrafe  it,  and  by  this  I  mean  to  be  under-* 
flood  the  title  by  occupancy,  applied  to  chat- 
tels :  or,  fecondly,  it  may  have  refpedt  to 
things,  which  change  their  owner;  and  all 
fuch  acceffion  of  right  I  include  under  the 
general  name  of  transfer.  When  this  dif- 
tribution  occurred  to  me,  I  was  not  aware 
that  I  had  been  anticipated  therein  :  but  I 
find  d  the  like  distinction  laid  down  by  Gro- 

f  Grot,  de  j.  b.  &  p.  1.  ii,  c.  3.  $  i.  Barb,  ad  loc. 

C  c  3  tius, 
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tius,  and  his  commentator  Barbeyrac  :  "  when 
a  thing,  (fays  the  latter)  which  belonged  to 
po  man,  begins  to  be  the  property  of  fome 
particular  perfon,  this  is  called  original  ao 
quifition :  derivative  acquifition  is  that,  by 
which  the  right  of  property,  already  efla- 
blifhed,  pafles  from  one  to  another."  A  few 
obfervations  on  the  former  fpecies,  which  de- 
notes the  title  by  occupancy,  will  engage  the 
remainder  of  the  prefent  difcourfe. 

I  mail  not  attempta  definition, or  general  and 
comprehenfive  defcription  (otherwife  than  is 
already  exprefled)  of  this  claim  by  occupancy, 
as  referred  to  perfonal  property.  Like  many 
other  complex  notions,  it  is  beft  conceived  by 
examples.  Perhaps  it  would  be  difficult  pro- 
perly to  add  to  the  feveral  inftances  feledted 
by  lir  William  e  Blackftone ;  by  fome  of 
which  it  may  appear,  that  Heineccius  gives 
a  too  narrow  account  of  this  mode  of  acqui- 
fition, at  leaft  as  underftopd  in  our  law, 
wjien  he  writes, f  "  occupatio  eft  adprehenfio 
rerum  corporalium  nullim,  cum  ammo  Jibi  ba- 
bendir 

f  Comm.  b.  ii,  c.  26.        f  Heinec.  elem.  j\ir.  I.  ii.  t.  I.  §  342. 
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i .  As  to  fir  William  Blackftone's  firft  in- 
ftance,  viz.  the  feifmg  of  the  goods  and  per- 
fons  of  enemies,  I  mall  find  occafion,  in 
the  thirty-fourth  ledure,  to  confider  this 
foundation  of  property  with  fpecial  atten- 
tion. 

2.  As  to  movables  found  upon  the  furface 
of  the  earth  or  in  the  fea,  and  unclaimed  by  any 
owner,  an  imperfect  right  thereto  accrues  by 
the  finding.      No  ftranger  can  lawfully  take 
them  out  of  the  hands  of  the  prefent  occu- 
pant or  porTeflbr.    But  a  perfed:  right  thereto, 
in  cafe  they  ever  had  a  former  proprietor,  can 
only  be  accomplilhed  on  the  principle  of  their 
being  res  nullius  at  the  time  of  the  finding, 
"  eo s  ammo  objeffia  a  domino,  ut  ea  in  numero 
rerumfuarun  amplius  ejfe  no/it." 

3 .  &  4.  The  appropriation  of  the  benefit  of 
the  elements,  and  tho  capture  of  wild  animals, 
not  being    game,  ferve,   as  difplayed  by  fir 
William  Blackftone,  extremely  well  to  illuf- 

*  Heinec.  ibid. 

C  c  4  trate 
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trate  the  nature  of  the  claim  by  occupancy. 
But 

5.  it  is  with  fome  furprife,  that  I  find  the 
right  to  emblements   referred  to  this  head; 
fmce  the  perfon,  by  or  under  whom  they  are 
claimed,  mufl  have  had  fome  other  title,  than 
that  of  occupancy,  both  to  the  feed  fown, 
and  to  the  land  before  it  paffed  to  the  heir,  re- 
mainderman, or  reverfioner, 

-  v<\^ V- 

6.  &  7.  The  doctrine  of  property  arifing 
from  accejfioriy  and  that  of  confiifion  of  goods, 
feem  anomalous  cafes,  and  not  much  to  cor- 
refpond  with  the  claim  of  occupancy.      But 
the  obfervations  made  thereon  by  fir  William 
Blackftone  were  very  proper  to  be  introduced 
into  fome  part  of  his  elegant  compilations, 
and  are  not  necefTary  to  be  here  obferved  upon, 
except  by  this  diftant  allufion. 

8.  The  laft  fpecies  of  property,  which  the 
learned  commentator  enumerates,  and  mofl 
juilly  refers,  to  this  head  of  occupancy,  is  that 
which  is  grounded  on  labor  and  invention. 
With  a  view  to  fuch  property  as  the  author 
has  a  right  to  from  having  produced  it,  the 

Roman 
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Roman  lawyer  Paulush,  in  fpeaking  of  the 
feveral  kinds  of  pofTeflions  and  the  means  of 
acquiring  them,  after  the  words,  "  qua  terrd9 
marique,  vel  ex  hojlibus  capimus"  adds,  "  vel 
qua  ipjiy  ut  in  rerum  natura  ej/entfecimus"  Of 
this  kind  the  moft  diflinguimed  and  merito- 
rious branch  is  called  literary  property.  Be- 
fore a  modern  l  determination  of  the  lords  in 
parliament,  it  was  generally  fuppofed,  that  an 
author  had  in  his  own  works  a  natural  copy- 
right, recognized  by  the  law,  independently 
of  the  flatute,  k  which  protects  fuch  claim. 
But  in  this  inftance,  the  maxim,  "  communis 
error  facit  jus"  was  not  allowed  to  prevail ; 
for  that  fupreme  judicature  decided,  that  au- 
tthors  have  no  other  beneficial  intereft  in  their 
compofitions  than  is  created  and  conveyed  to 
them  by  that  act  of  the  legiflature,  and  the 
protection  thereby  intended.  I  fay  intended, 
becaufe  altho  it  was  urged,  that  the  benefit  of 


*  D.I.  xU.  t.  2.  1.  3. p.  21. 

f  Burr.  2417*.     See  Burr.  2303 — 2417. 

k  8  A.  c.  19.— —The  aft  fecures  the  right  for  fourteen 
years,  and,  if  the  author  be  then  living,  for  fourteen  years  more. 
But  if  during  the  former  term  he  convey  his  intereft,  and  overlive 
that  period,  the  fecond  term  will  refult  beneficially,  not  to  himfelf, 
but  his  afljgnee.  (2  Bro.  83, 84.) 

the 
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the  ftatute  was  a  fufficient  remuneration,  yet 
unlefs  an  effectual  flop  could  be  put  to  the 
practice  of  importing  cheap,  pirated  editions 
from  Ireland,  authors  may  not  only  frequently 
go  unrewarded,  but  become  confiderable  lofers 
by  approved  and  meritorious  publications.  At 
leaft,  the  ftatute,  which  propofed  to  make 
fome  recompence  for  the  ufeful  labors  of  the 
learned,  ought  to  have  the  moft  liberal  and 
beneficial  conftruftion,  and  not  to  be  taken 
ftridtly,  on  the  idea  of  its  founding  an  invi- 
dious monopoly.  Books  l  colorably  fhortened 
are  within  the  meaning  of  that  act  of  parlia- 
ment. But  fair  abridgments  are  not  retrained 
by  it.  For  they  may  properly  be  called  new 
books  :  they  are  works  of  invention,  learning, 
and  judgment ;  and  are  in  many  cafes  of  con- 
(iderahle  utility. 

Another  ftatute  m  gives  the  fame  kind  of 
property  and  protection  to  the  inventors  of 
ingraved  prints :  which  n  has  been  conftrued 
to  extend  not  only  to  works  of  mere  invention, 


1  2  Atk.  143. In  chancery,  it  is  commonly  referred  to  a 

matter  of  the  court  to  inquire  into  the  originality.     (2  Bro. 

*4»  850 

•  3  G.II.  0.13.  "2  Atk.  93. 


as 
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as  historical  defigns,  but  to  imitations  alib  either 
of  nature  or  art,  as  reprefentations  of  buildings 
or  plants.  By  a  "late  judgment  given  in  the 
court  of  king's  bench,  muSical  notes  are  put 
on  the  fame  footing  as  the  other  new  works 
of  art  and  ingenuity  before  mentioned,  and 
are  alike  guarded  from  being  pirated  as  other 
compofitions. 


The  provifions  in  thefe  two  acts  of  parlia- 
ment, fir  William  Blackftone p  thinks,  are  co- 
pied from  a 9  Statute  of  James  the  fir  ft,  which, 
at  the  fame  time  that  it  is  levelled  againft 
monopolies,  fubfiSHng  by  royal  grant,  allows  ra 
patent  of  privilege  to  be  made  out  to  the  inven- 
tors of  new  manufactures,  for  the  fole  working 
or  making  thereof  for  fourteen  years,  fo  *  as 
they  are  not  contrary  to  law,  nor  mifchievous 
to  the  State,  by  raifing  prices  of  commodities 
at  home,  or  hurtful  to  trade,  or  generally  in- 
convenient. If  l  the  invention  be  new  in 
England,  a  patent  may  be  granted,  tho  the 
thing  was  pradtifed  beyond  fea  before;  for  the 


*  Cowp.  623,  4.  *  2  Black,  comm.  407. 

*  21  J.  I.e.  3.  »  §  6.  »  3  Inft.  184. 

*  2  Sal*  447. 
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ftatutc  fpeaks  of  new  manufactures  'within, 
this  realm  -,  and  it  was  intended  to  encourage 
new  devices  of  public  utility ;  and  whether 
they  are  learned  by  travel,  or  by  fludy,  makes 
no  difference.  But  the  invention  muft  be  fub- 
flantially  new,  not  an  addition  or  improve- 
ment, rendering  more  profitable  or  convenient 
any  defign  before  in  ufe.  Laflly,  "  it  has  been 
maintained,  on  the  principle  of  its  not  being 
generally  inconvenient,  that  the  inventor  of 
an  engine  to  do  as  much  work  in  a  day  as 
might  employ  many  laboring  hands,  is  not 
intitled  to  accept  a  patent  by  this  ftatute. 
Becaufe  to  deprive  induftrious  manufacturers 
of  their  ordinary  means  of  fubfiflence  was 
coniidered  as  a  general  inconvenience.  This 
notion  however  feems  now  exploded,  becaufc 
the  cheapnefs  of  ufeful  commodities  on  the 
one  hand  countervails  the  fuppofed  inconveni- 
ence on  the  other. 


Having  thus  far  treated  of  the  title  by 
occupancy,  which  (for  the  moil  part)  ap- 
pears to  be  the  commencement  of  a  new 

•  3  Infl.  184. 

8  owner  (hip 
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ownerfhip  in  things,  which  before  had  no 
proprietor,  I  fhall  in  the  next  le&ure  fpeak 
of  general  and  partial  transfers  of  perfonal 
property. 


Of  general  and  partial  transfers 


LECTURE       XXXIII. 


Of  general  and  partial  transfers  of  perfonal 
property. 


IN  O  W  proceed  to  fuch  methods,  where- 
by perfonal  property  changes  its  owner, 
whereby  a  veiled  right  is  tranfmitted  from  one 
to  another,  and  the  alienee  ftands  in  the  place 
of  the  former  proprietor.  This  multifarious 
clafs  of  titles  it  will  be  impoflible  for  me  fully 
and  minutely  to  difcufs.  They  may  be  in- 
cluded under  the  comprehenfive  term  of  tranf- 
fers-y  and  may  be  confidered,  (in  order  to 
place  them  In  a  new  light)  either  as  general* 
which  conjlantly  or  regularly  transfer  all  the 
goods  and  chattels  of  the  former  owner,  or 
partialt  which  are  ufually  confined  to  the  par- 
ticular objects  only  which  thus  change  their 
proprietor,  and  not  to  the  whole  perfonal 
eftate. 

All 


LEG T.  33.      of  perfonal property. 

All  the  goods  and  chattels  of  the  former 
owner  veil  in  a  new  proprietor,  by  the  ge- 
neral intendment  of  law,  four  ways,  viz. 
by  forfeiture,  bankruptcy,  fucceffion,  and  mar- 
riage. 

I.  All  things  which  are  comprehended  un- 
der the  notion  of  a  perfonal  eftate,  whether 
they  be  in  action  or  pofleflion,  which  a  party 
is  in  titled  to  in  his  own  right,  and  not  as  ex- 
ecutor or  adminiftrator  to  another,  are  liable 
to  be  * forfeited  to  the  crown,  on  a  conviction 
or  flight  for  treafon  or  felony.  So  alfo  bonds 
taken  in  another's  name,  and  even  the  truft 
or  beneficial  eftate  in  leafes  for  terms  of  years, 
if  fo  made  to  a  truftee  with  a  view  of  evading 
the  law,  are  forfeitable  in  like  manner.  A 
total b  forfeiture  of  goods  and  chattels  is  alfo 
part  of  the  judgment  in  pramunire  at  the  fuit 
of  the  king ;  but  this  is  a  profecution  rarely 
heard  of  in  thefe  days. 


II.  When  a  trader  has  been  duly  declared 
and  adjudged  a  bankrupt,  the  commiflioners 

*  2  Hawk.  450,  i.  *  3  Hawk.  444. 

affign 
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affign  and  transfer,  to  the  perfons  elected  af- 
fignees,  all  the  perfonal  (as  well  as  real)  eftatc 
of  fuch  bankrupt,  in  truft  and  for  the  benefit 
of  creditors.  Even  c  unrecoved  debts  due  to 
the  bankrupt's  wife  while  fingle,  are  affignable 
by  the  commiflloners :  as  on  the  other  hand, 
debts  due  from  her  while  {ingle  are  liable  to  be 
difcharged  by  the  hufband's  bankruptcy,  in 
the  fame  manner  as  thofe  originally  demand- 
able  againft  him*  Where  d  mutual  credit  has 
fublifted  between  bankrupts  and  others,  the 
balance  is  to  be  claimed  or  paid,  inftead  of  a 
creditor's  being  obliged  to  take  a  dividend  only 
upon  his  whole  debt,  and  anfwering  the  whole 
demand  on  the  oppofite  fide  of  the  account  j 
which  feems  a  very  equitable  innovation. 

The  proceedings  on  a  commifiion  of  bank- 
ruptcy are  under  the  immediate  jurifdidtion  of 
the  lord  chancellor e;  who f  may  be  applied  to 
in  a  fummary  way  by  petition,  to  give  fuch 
directions  to  the  commiffioners ;  in  admitting 


e  i  Wms.  249.  «  St.  5  G.  II.  c.  30.  §  28. 

*  The  bankrupt  jurifdiftion  is  reftridled,  perfonally,  to  the 
lord  chancellor,  lord  keeper,  or  lords  commiffioners  of  the  great 
feal. 

f  i  Atk.  8;. 

proof 
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proof  of  a  debt  particularly  circumftanced, 
and  the  like,  and  to  make  fuch  other  orders, 
of  various  kinds,  as  juftice  may  require. 

But  the  bankruptcy  itfelf  is  frequently  mat- 
ter of  conteft  in  a  fuit  at  Taw.  In  fuch  action 
brought  by  the  aflignees,  who  maintain  the 
affirmative,  they,  as  plaintiffs,  muft  afcertaiii 
two  points,  namely,  firfl,  that  the  party  was 
a  trader,  liable  to  this  fyflem  of  laws,  and 
fecondly,  that  he  committed  an  aft  of  bank- 
ruptcy, within  the  meaning  and  interpretation 
of  the  ftatutes  on  the  fubjed.  In  refpect  to 
his  being  a  trader,  it  ought  to  be  a  general 5 
dealing,  not  confined  in  regard  to  the  perfons 
dealt  with,  and  not  having  relation  princi- 
pally to  other  means  of  livelihood  and  gain, 
befides  commodities  bought  and  fold.  But 
a  farmer,  if  he  deals  in  wool,  or  an  innkeeper, 
if  he  fells  wine  out  of  his  houfe,  may  be  a 
bankrupt.  Infants h  are  exempt :  but  it  feems 
s  married  women,  acting  as  fole  traders,  k  per- 
fons merchandiling  to  England,  tho  net  con- 
ftantly  refident  here,  and  even *  clergymen, 

£  i  Vent.  270.     3  Mod.  327,    Burr.  2064. 
h  Cooke  bankrupt  laws  c.  3.  *  Ibid. 

k  Cowp.  398 — 403.  !  1  Atk.  196 — 201. 

VOL.  II.  D  d  tho 
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tho  their  trading  is  illegal,  are  all  liable  to  the 
bankrupt  laws.  The  legiflature  m  has  expref- 
fed,  what  feveral  fpecies  of  conduct  in  a  trader, 

CJl    OJ     VYV*»       it     IlJlt'l  -JH  V, I      •/.•^n* 

done  with  a  view  of  defrauding  and  delaying 
creditors  .of  their  juft  debts,  (hall  amount  to 
ads  of  bankruptcy.  Other  inftances  of  un- 
fairnefs,  tho  fraudulent  and  void,  will  not 
amount  thereto :  they  muft  conftruclively  fall 
within  the  fpecified  criterions.  But  indeed 
the  courts,  in  considering  both  the  trading  and 
the  adt  of  bankrupty,  have  fometimes  been 
obliged,  from  the  nature  of  the  fubjeel:,  to 
have  recourfe  to  flender  difHnclions  and  mi- 
nute reafoning. 

Ln£  *gnniup3£  lo  ytij^qjsoui  ui  lobrit; 

The  date  of  the  ad  of  bankruptcy  is  often 

.a  very  material  inquiry,  as  it  may  defeat  fub- 
fequent  transfers  of  the  bankrupt's  real  and 
perfonal  property,  tho  made  bond  Jidet  with- 
out notice,  and  for  a  valuable  confideration. 
Above  a  century  ago,  a  lord  chancellor  n  ex- 
prefTed  his  opinion,  that  the  law  was  hard 
againft  tradefmen,  who  deal  with  bankrupts 
before  notice  :  accordingly  he  refufed  in  fuch 
-oiilJjB£oh3Q  3k>nv/  -jii*  bnfidlud  3ib  ni  gii 

•  Coolce  bankrupt  laws,  c.  4. 

•4  Vem.  z8.  •  In  particular,  according  to  -the  rigor  of 
the  bankrupt  laws,  a  debt,  contracted  after  the  aft  of  bankrupt- 
cy, is  not  to  be  proved  under  the  commiffion. 

8  cafe 

i  b  Q 
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cafe  toaffcft  theaffignees  with  the  difcretiona- 
ry  aid  of  his  jurifdidibn.  And  perhaps  a  fevr- 
iion  of  this  whole  fyftem,  with  a  view  to  its 
improvement,  (for  it  is  a  work  requiring  time 
And  deliberation)  would  be  a  fit  object  of  le- 

giflative  wifdom,  in  this  commercial  coun- 
tr«  lliw  tbiu  v 

U&  ^bviftmflnoo  fhvm  v^rh.  ;  oJwrtt  Jni/oms 

u8     ,3noii33no  baflia^ql  sdi  nifi 

I.  SucceJRon  is  the  name  given  to  the  tranf- 

«£/  t_> 

miilion  of  perfonal  property,  through  fucceed- 
ing  generations,  in  corporations  aggregate;  of 
which  I  had  occafion  to  make  fome  mention 
in  the  laft  ledture.  Thefe  politic  focieties  are 
under  no  legal  incapacity  of  acquiring  and 
tranfmitting  goods  and  chattels  to  any 
amount,  except  the  fmall  reflraints  and  ob- 
ftacles  impoied  by  the  laft  mortmain  adt  % 
and  which,  as  I  have  already  obferved,  do  not 
extend  to  the  moft  eminent  feats  of  learned 

education. 

biBff  .8B7/  w£l  ^dj  JBflj  ^noiniqo  sixf  bsTipi^ 
•niin&d  d^iv/  kob  oxiw  tnt>nfi3b£i5  finifigfi 

IV.  Laftly,  by  the  common  law,  marriage 
vefts  in  the  hulband  the  whole  perfonal  pro- 
perty -of  his  wife.  But  in  thefe  our  days, 


•ilnsd  \o 

M^^f%qQ>:i||-^^-:ij5^voiq  3d  a 

•r^.     i  1. 

D  d  2  her 
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her  portion,  tho  confifting'  llJojkifWfeflfyj1* 
is  nearly  as  often  put  out  of  his  abfolute 
power,  by  a  ftricl:  fettlement,  as  if  it  were  a 
real  eftate  of  inheritance.  If  p  alfo  the  wife's 
perfonal  eftate  is  in  the  hands  of  truftees,  fo 
that  the  hufband  cannot  come  to  the  poflef- 
fion  of  it,  without  rcforting  to  a  court  of 
equity,  that  jurifdi&ion,  as  we  have  q  formerly 
feen,  will  withhold  -its  voluntary  aid,  until  he 
confents  to  make  an  adequate  fettlement: 
and  for  that  purpofe  a  matter  in  chancery  is 
appointed  to  receive  his  propofals.  But  with 
the  confent  of  the  wife,  perfonally  examined 
in  court,  (as  in  the  cafe  of  fines  levied)  the 
money  will  be  ordered  to  be  paid  to  the  huf- 
band. If  r  the  hufband  is  intitled  to  a  chofe 
in  action  in  his  wife's  right,  it  is  forfeitaMe 
through  his  offences,  and  he  may  releafe  or 
affign  it,  for  a  valuable  confideration.  If  he 
makes  no  difpofition  of  it,  regularly  it 


vives  to  the  wife.  But  s  if  on  the  marriage  a 
fettlement  were  made  of  the  hufband's  cftate 
on  the  wife,  in  fuch  cafe  he  is  considered  as 
a  purchafer  of.  her  whole  perfonal  property, 

••*.. 

v  zWms.  639.     3  Wms.  20*.  «i  Vol.  I.  212,  3. 

*  3  Wms.  199.  •  3  Wms.  199.  n. 

-  -          -.      , 

including 


LECT.33-         of  perfonal  property*-  > 

including  chofes  in  action  ;  ami  the  intereft  in 
them;paffes  to  his  executors.»3rt0 

view  Ji  It  2fi  <ln9fn3lrJ3)>  •ftnft.g  vd 
The  wife's  *  paraphernalia,  or  jewels  and 
other  ornaments  worn  by  her,  are,  by  the 
common  law,  excepted  out  of  the  power  of 
the  hufband,  fo  that  he  cannot  difpofe  of 
them  by  his  will.  It  is  u  faid  there  are  fe- 
veral  cafes,  where  a  wife  has  even  been  con- 
fidered  in  the  nature  of  a  creditor,  as  to  the 
vajue  of  her  paraphernalia,  and  to  have  a  lien 
or  claim  upon  real  eftate  to  that  amount, 
where  a  truft  in  lands  has  been  created  for 
payment  of  debts.  But  this  is  rendered  doubt- 
ful by  other  *  authorities. 

•:j   ?i  t,f!cditffi  f>fh  -nf;d 

Sir  William  Blackftone  7  obferves,  that  a 
wife's  neceffary  apparel  is  protected  even 
againft  the  claim  of  the  hufband'  s  creditors. 
This  demand  or  right  he  feems  very  properly 
to  dillinguifh  from  that  to  her  paraphernalia 
in  its  allowed  extent.  For  where  z  the  effects 
of  the  huiband  are  infufficient  to  pay  his 
•  >hyj  -jlodw  *rorJ  to.T>ic-/! 


1  i  Wms.  729  &c.  n  2  Atk.  79. 

*  Ambl.  6.  cont.  8c  fee  2  Vez.  7.  where  tne  fenfe  is  rather 
obfcure. 

z  Black,  comm,  436.  *  2  Atk.  165. 

D  d  3  debts, 
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debts,  the  wife  cannot  claim,  in  fuch  V#fe> 
things  ornamental  and  unnecefTary,  tho  me 
might  otherwife  have  intitled  herfelf  to  them. 
But  the  learned  commentator  *  ufes  the  ex- 
prcfiion,  "  if  fhe  continues  in  the  ufe  of  them 
till  his  death  •"  which  (if  it  mean  any  thing 
more  than  that  they  have  not  been  dilpofed 
of  by -the  hufband  in  his  life  time)  does  not 
appear  to  be  a  neceflary  or  elfential  requiiite 
in  fubftantiating  this  claim.  For  b  where 
jewels  to  a  great  amount  were  in  the  huf- 
band's  cuftody  at  his  death,  had  been  worn 
by  the  wife  but  fix  weeks  before  that  time, 
by  his  permiffion,  and  fubfequent  to  the  co- 
dicil, by  which  they  were  bequeathed  away, 
yet  the  claim  to  them,  as  paraphernalia-,  was 
admitted  by  lord  chancellor  Hardwicke,  who 
argued,  that  the  poffeffion  of  the  hufband  was 
the  pofTeflion  of  the  wife.  Part  of  thefe  or- 
naments indeed  were  bought  with  the  wife's 
money;  but  nothing  feems  built  upon  that; 
if  any  thing  had,  it  could  only  have  occa- 
fioned  a  diftinct  account,  valuation,  and  ap- 
portionment' 

yjlsqioni  i  q      aaoJULjfciH    msilliW    nl    hssri 
itmoohbrf  jbnjs  >w  c'rtomri  "k>  gfcq") 

»  z  Black,  comna.  436.  »  2  Atk.  77  &c« 

La  On 
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On  the  other  hand,  a  "  wife,  who  in  articles 
before  marriage  is  exprefsly  barred  of  every 
thing  (he  could  claim  out  of  her  hufband's 
perfonal  eftate,  by  the  common  law,  currom 
of  London,  or  otherwife  howfoever,  retains 
no  right  to  her  paraphernalia. 

bsloqlib  rmd  jort  3vsd  ^sitt  i&rb  nfirfj  .ito'cn 
The  hu&and's  claim  to  the  perfonal  eftate 
of  the  wife  is,  we  fee,  of  the  general  and  in- 
difcriminate  kind :  but  her  right  to  parapher- 
nalia, tho  it  came  to  be  incidentally  mention- 
ed as  above,  refpecls  only  particular  goods 
and  chattels. 

-OD  3fiJ  0}  tii3«p:>kfui  fv  &d  ^i; 

«"^BW£  b^rbBaupafd  :si3w  y9fi.t  ririidv/  yd   tli^i^. 
I  proceed  now,  therefore,  to  a  brief  detail 

of  other  means,  by  which  particular  goods  and 
chattels  may  be  acquired  without  transferring 
the  whole  perfonal  property  of  the  former 
owner.  Thefe  I  cd\  partial  transfers  of  per-* 
fonal  eiiea^jfijjj  ^m^l  gnifhort  tod  <  \ 
.30  svjjd  Y^no  hl'-foo  li  «br»rt  ^niffj  vnc  *& 

'*QB  bflU     fIOf J fx>  'to ^      -  ' 

I.  Of  this  kind  is  cupom;  under  which 
head  fir  William  Blackftone  d  principally 
fpeaks  of  heriots,  mortuaries,  and  heirlooms. 

JlA  i  *  «V>  .fy?.,Tf(0>  i-^t)Ji 

e  2  Atk.  642.  d  Comm.  b.  ii.  c.  28. 

D  d  4  The 
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The  firil  and  laft  are  merely  fruits  and  ap- 
pendages of  landed  eftates.  With  refpecV 
to  mortuaries,  there  is  very  little  mention  of 
them  in  our  reporters  of  cafes  in  courts  of 
law  or  equity.  But  thefe  dues  are  the  fub- 
jedl  of  an  e  ad:  of  parliament  -,  and  f  they 
make  a  diftinft  title  in  Burn's  ecclefiaftical 
law  ;  where  it  is  obferved,  in  a  citation  from 
doctor  Stillingfleet,  that  there  is  a  diiKnclion 
between  mortuaries  and  corfe  prefents,  the 
mortuary  being  a  right  *  fettled  on  the 
church,  on  the  deceafe  of  a  member  of  it, 
and  a  corfe  prefent  being  a  voluntary  oblation 
ufually  made  at  funerals. 

>3X;>  us  9fnb  Jsil1"  ol  ,r.  -I  * 

Ik  -.^>ji  r^d^rlv.  iibiJ 

II.  An  imperfedl:  right  may  be  perfe&ed, 
or  a  new  right  acquired,  to  particular  goods 
and  chattels,  as  to  a  definite  fum  of  money, 
by  judgment  :  which  fir  William  Blackftone 
Hluftrates  by  clear  and  appofite  inftances. 
But  tho  the  plaintiff  or  profecutor  after  judg- 
ment has  an  abfolute  right  to  the  fum  reco- 


•  St.  zi  H.  VIII.  c.  6. 

f  They  are  alfo  treated  of  by  Swinburne,  p.  vi.  §  16. 

*  But  by  the  words  of  the  ftatute  (§3.)  they  are  only  de- 
mandable,  in  places  where  they  have  been  ufed  to  be  paid.  ; 

vered, 
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vered,  yet  it  may  be  infecure  for  want  of  a 
furHciehtfflbhd,  out  of  which  it  is  to  arife, 
where  a  debtor's  effects  are  not  adequate  to 
fatisiying  all  credits  and  demands.  Therefore 
due  diligence  mult  be  ufed  in  fuing  out  legal 
procefs,  or  execution,  by  virtue  whereof  the 
fheriff  and  his  deputies  are  impowered  and 
required  to  feife  the  goods  of  the  defendant, 
in  order  to  levy  the  judgment  debt.  The 
ftatute"  of  frauds h  directs,  that  no  writ  of  ex- 
ecution mall  hind  the  property  of  goods,  but 
from  the  time  that  it  is  delivered  to  be  execut- 
ed. Independently  alfo  of  the  provifion  in 
that  act  of  parliament,  it  often  becomes 
a  litigated  queftion,  to  what  time  an  execu- 
tion mail  relate,  and  whether  a  creditor  mall 
reap  the  fruits  of  his  vigilant  activity,  and 
obtain  priority  over  fuch  as  have  been  more 
fupine ;  in  like  manner  as  it  is  frequently  of 
importance  to  afcertain  the  date  of  a  trader's 
committing  an  ad:  of  bankruptcy,  in  order  to 
vacate  fubfequent  conveyances  of  his  real 
and  perfonal  effects,  and  even  l  fubfequent  ex- 
ecutions, 

• 
•^  oils  ir 

h  §  16.  v.  Comb.  33.     12  Mod.  5.     7  Mod.  95* 

1  Burr.  20—37.- 

>31?vx  III.  Par- 
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III.  Particular  goods  and  chattels  may 
change  their  owner  by  gift  or  grant,  and  by 
contract.  Thefe  I  mention  together,  becaufe 
as  fir  William  Blackftone  k  obferves,  even  a 
gratuitous  gift  is  not  perfected  but  by  delive- 
ry, and  confequently,  as  I  underftand  it,  by 
the  acceptance  of  the  perfon,  to  whom  the 
goods  are  given,  which  has  the  femblance  of 
a  contract.  But  where  '  a  mere  parol  gift  is 
proved,  flight  evidence  of  a  delivery  will  be 
fufficient  to  confirm  it,  as  by  leaving  with 
a  perfon,  to  whom  goods  are  given,  a  key 
of  the  room,  in  which  the  goods  were. 

-  The  contract  of  fale  or  exchange  chiefly 
demands  our  notice,  by  which  the  property 
of  goods  is  transferred,  either  for  a  pecuniary 
price,  or  for  other  goods  in  compenfation. 
To  m  make  a  contract  of  fale,  to  the  amount 
of  ten  pounds,  binding  between  the  parties,  it 
is  requifite,  that  the  buyer  receive  part  of  the 
goods,  or  pay  part  of  the  price,  or  that  fome 
note  in  writing  is  figned  in  evidence  of  the 
agreement ;  and  unlefs  the  goods  are  to  be 
delivered  within  a  year,  or  there  is  fuch  a 

qidhanv/o  Hbift  orbls  ^bnSv  s  ot  b-mahmslj. 

k  2  Black,  comm.  441.  *  Str.  955. 

»  St.  of  frauds,  §  4.  ij. 

memorandum 
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memorandum  iigned,    contracts   alfo   to  an 
inferior  amount  are  of  no  validity.    . 

sluBosd  tiarbagoJ  notonam  I  sbdT  .\&v\\wj 
It  .  has  been  determined  B,  that,  when  a 
merchant  beyond  fea  configns  goods  to.  a 
merchant  in  London,  on  account  of  the  lat- 
ter, and  draws  bills  on  ,him  for  fuch  goods, 
tho  the  money  is  not  paid,  yet  the  property 
of  the  goods  veils  in  the  merchant  in  Lon- 
don, (who  is  credited  for  them)  and  confe- 
quently  they  become  liable  to  his  debts.  But 
if  they  be  configned  to  a  factor,  who  is  only 
a  fervant  or  agent  for  the  foreign  merchant, 
it  is  otherwife.  It  was  argued  in  the  cafe 
alluded  to,  and  faid  to  have  been  determined 
by  lord  chief  juflice  Eyre  (in  an  action  tried 
at  nifi  priusj  that  if  a  tradefman  in  the  country 
order  goods  from  a  tradefman  in  London,  and 
do  not  appoint  or  name  the  carrier,  and  the 
carrier,  by  whom  they  are  fent,  imbezil 
them,  the  trader  in  the  country  mufl  ftand 
to  the  lofs;  which  mews  from  what  time  his 

*    -  "^    v    T.          jw-fyvg 

property  commences. 

sdf  ot  3i£  eboog   arfa  eblnu  fans  •  in  > 

By  fale  the  property  of  goods  is  fometimes 
transferred  to  a  vendee,  altho  fuch  ownership 


n  3  Wms.  1  86. 

never 
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never  exited  in  the  vendor^  f#  if 
be  Jiolcn,  and  fold. in  market  ^r/f  the 
perty  is  changed,  and  the  former  Wne,r  can- 
not retake  them,  nor  bring  an  -adion  for 
them  ;  but  he  muft  profecute  the  offender  ; 
and  if p  on  his  profecution  the  thief  be  con- 
victed, he  will  in  that  cafe  be  intitlea  to  his 
goods  again.  As  to  what  mail  be  deemed 
market  overt,  fir  William  Bhckftone  q  ob- 
ferves,  that,  in  the  country,  it  is  oniy  holden 
on  the  fpecial  days  provided  by  charter  or 
prefcription,  but  in  London,  every  day,  except 
Sunday,  is  market  day ;  and  tfiat  the  market 
place,  orfpot  of  ground,  fet  apart  by  cuftom, 
for  the  fale  of  particular  goods,  is  alfo,  in 
the  country,  the  only  market  overt,  but  in 
London,  every  (hop,  in  which  goods  are  ex- 
pofed  publicly  to  fale,  is  market  overt,  for 
fuch  things  only,  as  the  owner  profefTes  to 
trade  in.  Upon  which  I  mail  remark,  that, 
where  the  tranfadlion  is  perfectly  fair  on  the 
part  of  the  vendee,  tho  the  dealing  is  out  of 
the  precincts  of  London,  great  allowances 
mould  be  made,  in  analogy  to  the  before 
mentioned  cuftoms  and  privileges  of  that  city. 

•  B.  R.  Hardw.  349.  f  St.  21  H.  VIII.  c.  1 1. 

T,,     i  crl  -xl  .a  • 

i  2  Black,  comm.  449. 

Therefore, 

x 


• 


LECT.  33.        ' 

Therefore,  it  feems,  the  '  property'  of  goods 
ftolen  may  be  changed,  and  effectually  tranf- 
ferred  to  the  buyer,  by  a  bond  fide  fale,  in  a* 
{hop  out  of  London,  and  that,  whether  the 
fhopkeeper  is  the  vendor  or  vendee,  if  the 
goods  are  fuch  in  which  he  trades.  But  if 
goods  ftolen  be  *  gratuitoufly  given  away,  in  a 
market  overt,  this  will  not  bind  the  property, 
tho  the  receiver  knows  nothing  of  the  folony 

committed,  for  it  mufl  be  a  fale  upon  a  va- 

i     ui  rj       *- 

luable  connderation. 

!0itqi  V 


With  a  view  of  preventing  fraudulent  fales, 
the  Roman  lawyers  inforced  the  precepts  of 
morality,  with  a  ftridlnefs  rarely  feen  in  po- 
fitive  fyftems  of  jurifprudence.  The  rule  was 
"  *  certloresfaciant  emptores,  quid  morbi  euitiieue 
culque  fit"  This  inftitution  is  perfectly  con- 
fident with  reafon,  and  with  confcientious 
principles  of  commercial  intercourfe.  But 
there  may  be  a  doubt,  whether  in  fome  other 
particulars  of  the  Roman  civil  law,  the  mat- 
ter was  not  carried  too  far  in  point  of  rigor, 
namely,  when  the  vendor  was  obliged  to  an- 
fwer  for  all  the  contingent  confequences  or  a 

>  1U7  H  is»i2  *  WvdfrtfiH.fl  .8  * 

*  B.  R.  Hardw.  349.  *2Inft.  713. 

*D.  1.  xxi.  t.  i.  le.  i.  §  i. 

fraudulent 
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fraudulent  or  unfair  fale.  "  Julianus  u  lib. 
quindecimo  inter  eum,  qui  fciens  quid>  &ut  igno- 
rans  •vendidit,  differentiam  facit  in  condemna- 
tion? ex  empto  :  ait  enim,  qui  pecus  morbofum, 
aut  tignum  vitiofum  vendidit,  fequidem  ignorans 
fecit*  id  w  tantum  ex  empto  aftione  prteftaturum* 
quanto  minoris  ejjem  empturusy  Ji  id  ita  ejfc 
fciffem  :  Ji  vero  fciens  reticuit,  et  emptorem  de- 
cepitt  omnia  detrimenta^  qua  ex  ed  emptione  emp- 
tor  traxeritj  prteftaturum  ei:  foe  igitur  tsdes 
•vifio  tigni  cornier  untt  tedium  ^ejlimationem^  Jive 
pecora  contagione  morboji  pecoris  perierunt9  quod 
interfuit  idonev  vmiffe,  erit  pr&ftandum" 
There  is  found  in  the  imperial  code  x  another 
law,  which  wears  in  fome  degree  a  different 
afpecl,  and  by  which  it  appears,  in  thefaleof 
ilaves,  (as  a  fingular  inftance  perhaps  not  ap- 
plicable to  other  cafes)  the  vendor  was  not 
obliged  to  reveal  a  particular  tranfgrefliozr, 
committed  by  the  bondfman,  tho  he  ought 
to  declare  the  habitual  faults  of  his.  difpo* 


-luq  doiA  lioirfw  llo  ,f53i3b  Jnsi^qqs  bn£  sldh 

-  D.  1.  xix.  t.  ,.  le.  13.     Cod.  l.-iv?f;^^'\."  •Wtafc 
w  Perhaps  the  punftuation  Ihould  be  correfted  by  placing  the 

comma  after  ««  /</;"  and  then  "  tantum  "  fhould  not  be  confi- 

dered  as  an  adverb. 

«L.iv.t.58.Jc.  J.        .       ^  QJ  gnilliW  ?BW  T,&{ud 

la 
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In  the  Englifh  law  relating  to  this  fubjecT:, 
a  very  unconfcientious  maxim  feems  long  to 
have  prevailed,  which  was  exprefled  or  alluded 
to  by  the  words,  "  caveat  emptor,"  iignifying 
that  it  was  the  bufinefs  of  the  buyer  to  be 
upon  his  guard,  and  that  he  mufl  abide  the 
lofs  of  an  imprudent  purchafe,  unlefs  the  good- 
nefs  and  foundnefs  of  the  things  fold  was  war- 
ranted by  the  feller.  This  doctrine,  I  pre- 
fume,  obtained  from  a  view  of  difcoiiraging  a 
multiplicity  of  frivolous  litigations.  How- 
ever it  is  now  exploded,  and  a  more  reafonable 
principle  has  fucceeded,  that  a  fair  price  im- 
plies a  warranty,  and  that  a  man  is  not  fup- 
pofed,  in  the  contract  offalc,  to  part  with  his 
money  without  expecting  an  adequate  com- 
penfation.  Yet  as  there  is  frequent  difficulty 
in  applying  general  rules  to  particular  cafes, 
and  as  it  may  be  matter  of  doubtful  contro- 
verfy,  what  at  the  time  was  thought  a  fair 
price  by  the  parties,  tho  the  purchafer  after- 
wards repents  of  his  bargain,  it  feems,  a  vi- 
fible  and  apparent  defect,  of  which  fuch  pur- 
chafer  is  fuppofed  to  take  notice,  will  not  fet 
afide  or  prejudice  a  fale ;  as  if  a  horfe  is  ma- 
nifeftly  blind,  it  may  be  prefumed  tKat  the 
buyer  was  willing  to  give  the  ftipulated  price 
*l  for 
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for  him,  notwithftanding  an  objection,  of  which 
we  cannot  readily  believe  his  ignorance.  The 
Roman  ju rifts  reafoned  in  the  fame  manner* 
(by  whofe  laws  human  beings  are  frequently 
regarded  as  objects  of  fale)  "  Ji y  quis  hominem 
lummibus  effojjis  emat,  G?  de  fanitate  Jiipuletur, 
de  cater  a  parte  cor  ports  potius  Jlipulatus  videtur, 
quam  de  eo,  in  quo  fe  ipfe  decipiebat"  But 
where  it  is  juft  and  necefTary  to  refcind  a  fale 
for  fraud  or  unfairnefs,  (tho  by  the  Englifh 
law  damages  only  can  be  aflefled)  the  general 
object  is,  that  the  feller  fhould  have  his  goods 
again,  and  the  purchafer  the  price.  This 
was  called  redhibition  by  the  Roman  jurifts, 
whofe  thoughts  were  nbt  immerfed  and  in- 
tangled,  like  thofe  of  the  early  lawyers  of  this 
country,  in  metaphyfical  and  abflrufe  fubtle- 
ties,  applied  to  landed  eftates,  and  who  had 
confequently  more  leifure,  as  well  as  more  abi- 
lity from  their  general  learning,  to  fpeculate 
and  refine  on  the  nature  of  civil  contracts,  re- 
lating to  perfonal  property. 

Befides  this  of  fale  or  exchange,  fir  William 
Blackftone z  difringuifhes  three  other  forts  of 

r  P.  1.  xviii.  t.  1.  le.  43.  §  I.  z  2  Black,  comm.  446  &c. 

contracts, 
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contracts,  by  which  particular  goods  and  chat- 
tels may  be  acquired,  that  of  bailment,  that 
of  hiring  and  borrowing,  and  that  of  debt. 
The  feveral  forts  of  bailment,  of  which  hiring 
and  borrowing  are  one  fpecies,  and  their  legal 
conditions,  are  explained  in  an  elaborate  judg- 
ment pronounced  by  lord  chief  juftice  Holt*; 
and  a  very  learned  treatife  was  fome  few  years 
ago  written  on  the  fame  fubject,  with  critical 
illuftrations  from  the  laws  of  Rome b.  Laftly 
therefore  as  to  debt,  this  does  not  feem  to  be 
fo  properly  a  diftinct  contract,  when  it  is  re- 
ferred to  that  head  at  all,  as  univerfally  to 
prefuppofe  a  prior  contract  of  fbme  other 
kind,  of  which  it  is  the  confequence  and 
refult. 

( 

The  c  clafTes  of  debts,  according  to  their 
legal  priority,  or  preference  in  being  payable; 
ftand  in  general  in  the  following  order;  firft, 
debts  due  to  the  crown;  fecondly,  thofe  by 
judgment;  thirdly,  thofe  by  fpecialty;  fourth- 
ly, thofe  by  fimple  contract.  But  we  muft 

•  Lord  Raym.  912. 

b  Law  of  bailments  by  ilr  William  Jones. 

•  See  4  Burn  ecclef,  law  252 — 262. 

VOL.  II,  E  e  obferve, 
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tbferve,  that "  creditors  under  a  judgment  at 
law,  and  thofe  under  a  decree  in  equity,  are  to 
be  paid  equally;  (thefe  debts  are  confidered  as 
bearing  the  fame  rank)  and  that  *  arrears  for 
rent,  even  on  parol  leafes,  are  payable  before 
bonds. 

I  have  treated  fome  of  the  fubje&s  of  the 
laft  and  prefent  difcourfe  in  a  brief  and  cur- 
fory  manner,  therein  adhering  to  rny  conftant 
defign  of  rendering  thefe  le&ures  not  wholly 
deftitute  of  ufe,  even  to  fuch  as  have  fome 
previous  acquaintance  with  profeffional  books, 
by  enlarging  chiefly  on  thofe  topics,  where 
either  more  fcope  is  left  me  by  former  com- 
pilers, or  where  the  matter  to  be  explained  is 

d  Bunb.  48.  zVern.  89.  3  Wms.  402.  n.  C.  T.  T.  217. 
4  Bro.  ca.  parl.  387.—- -VThe  real  priority  in  point  of  time,  and 
not  by  relation  to  the  firft  day  of  the  term>  in  which  legal  judg- 
ments were  entered,  mud  give  the  preference,  as  between  thefe 
two  clafTes. 

*  3  Lev.  267.  i  Vern.  490.  •  ••  In  Swinb.  456,  7.  (ed. 
1743)  it  is  laid  down,  that  rent  due  in  a  teftator's  life  time  Hands 
in  the  fame  equality  with  debts  on  fpecialties ;  which  is  after- 
wards contradifted  by  ranking  rent  above  fpecialties.  That 
fcarce  and  cpftly  edition  is  cenfurable  in  not  difcriminating  the 
rew  infertions  from  the  original  text;  both  thefe  paffages  are 
additions.  In  Went.  off.  exec.  145  Sec.  thefe  two  fpecics  of 
debt  are  alfo  rcprefented  as  equal :  but  the  authorities  above  cited 
give  a  priority  to  rent  accrued  in  a ,  tcftator's  life  time  over 
fpecialities ;  for  he  then  had  received  the  profits  of  the  real  eftate 
demifed  to  him. 

4  of 
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of  the  abftrufe  and  difficult  kind.  Even  on 
the  latter  occafions  however  it  Would  have 
been  improper  to  omitj  through  too  great  a 
ftudioufnefs  of  brevity*  the  more  general  and 
fundamental  pofitions  of  the  law*  For  thefe, 
altho  perhaps  readily  found  in  the  authentic 
reppfitories  of  our  municipal  jurifprudence,  it 
is  necelTary  to  fuggeft  the  remembrance  of,  ia 
order  to  make  abftrufer  matters,  built  thereon, 
intelligible,  and  to  preferve  methodical  ar- 
rangement. On  the  other  hand,  where  a 
legal  fubject  is,  in  its  nature,  at  the  fame 
time  both  diffulive  in  extent,  and  eafy  to  be 
comprehended,  it  was  thought  mofe  advifa- 
ble  to  leave  it  chiefly  in  the  hands  which 
had  pre-occupied  it,  than  to  diftort  it  into  an 
irregular  and,  unmeaning  epitome.  But  ftill, 
in  this  fyflematical  view  of  the  laws  of  Eng- 
land, as  I  have  ventured  to  call  it,  I  have 
ever  been  ambitious  of  pointing,  at  leaft,  to 
all  th*  great  obje<fts  in  the  mifcellaneous 
pile* 


With  the  farrie  views,*which  I  have  de* 

fcribed,  I  mall,  in  the  next  lecture,  treat,  at 

length,  of  the  manner  in  wbieh  a  peculiar 

Ee  2  fort 
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fort  of  goods  and  chattels,  namely  naval  pro-> 
perty,  may  be  acquired  and  affected  in  confe- 
quence  of  captures  at  fea.  And  altho  I  may 
appear,  at  firft  fight,  to  be  wandering  too  far 
into  the  province  of  writers  on  the  law  of 
nations,  yet  it  will  be  found,  that  our  Englifh 
tribunals  have  neither  been  filent  on  the  occa- 
fion,  nor,  from  their  juft  reafonings  merely, 
undeferving  of  attention. 


QJ 


LEG- 


LECTURE       XXXIV. 


Of  captures  at  fea. 


TH  E  law  of  nations  is  adopted  and  ap- 
pealed to  by  civilifed  ftates,  as  the 
criterion  for  adjufting  all  controverfies  proper 
to  be  fo  decided.  This  is  the  rule  by  which 
the  property  of  captures  at  fea  is  determined, 
more  efpecially  when  the  fubjefts  of  indepen- 
dent powers  are  interefted  in  the  litigation. 
In  fuch  cafe  neither  the  cuftoms  of  the  Bri- 
tifli  admiralty,  nor  Britifti  adts  of  parliament, 
can,  as  fuch,  be  of  fufficient  authority  and 
avail.  But  the  law  of  nations  is  part  of  the 
laws  of  England.  And  the  following  obfer- 
vations  will  be  built,  not  only  on  the  credit  of 
civilians  and  writers  on  general  jurifprudence, 
but  alfo  on  books  familiar  to  the  Englifli 
lawyer,  and  the  decifions  of  municipal  courts 
pf  juftice. 

£03  Captures 
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Captures  at  fea  may  happen  either  by  pi-, 
rates,  by  way  of  reprifal,  or  as  prize  of  war* 
Thefe a  are  the  maritime  feifures  and  deten-r 
tions  of  which  I  mean  to  treat. 


I.  Piracy,  according  to  the  law  of  nations, 
is  incurred  by  depredations  on  or  near  the  fea, 
without  authority  from  any  prince  or  ftate. 
<c  It  is  piracy,  fays  fir  Leoline  Jenkins  b?  not 
only  when  a  man  robs  without  any  commif- 
fion  at  all,  but  whan,  having  a  commiffion, 
he  defpoils  thofe  whom  he  is  not  warranted  to 
fight  or  meddle  with ;  fuch,  I  mean,  as  are  de  li- 
geantia  velamicitiatf  that  prince  or  ftate  ,which 
hath  given  him  his  commifiion."  Thus  if c 
a  man  having  the  commiflion  of  letters  of 
reprifal  againft  the  Spaniards,  commits  inten- 
tionally depredations  againft  the  French,  or 
any  other  people,  the  guilt  of  piracy  is  in- 
curred. But, d  according  to  the  judgments  of 


*  Confifcation  for  contraband  lading  I  have  formerly  taken 
fome  notice  of:  (elem.  of  jur.  75.)  municipal  forfeitures  de- 
pend on  the  penal  itatutes,  which  inflidl  them. 

b  Vol.  i.  xciv. 

c  Molloy  de  jure  maritime.,  b.  i.  c.  2.  §  23.  I  R.  A.  530, 
5  St.  Tr.  313,4. 

d  i  Sir  L.  Jenk.  xciv. 

our 
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our  domeiKc  tribunals,  a  bare  afTault,  without 
taking  or  pillaging  fomething  away,  does  not 
conftitute  this  crime :  tho  Molloy  *  pretends, 
that  by  the  law  of  nations  it  is  otherwife. 
Yet  it  does  not  feem  neceflary,  that f  any 
perfon  fhould  be  on  board  the  pillaged  vef- 
fel. 

If  thefe  violations  of  property  be  perpe- 
trated by  any  national  authority,  they  Ire  the 
commencement  of  a  public  war ;  if  without 
that  fan&ion,  they  are  a&s  of  piracy.  Thefe 
were  the  fentiments  and  practice  of  antiquity, 
and  the  fame  great  line  of  diflinction  is  ad- 
hered to  by  modern  Europe.  Cicero  g  de^ 
fcribes  a  public  enemy  to  be  one,  "  gut  ha- 
beret  remp.  curiam,  cerarium,  confenfum  et  con- 
cordiam  cfoium,  •  rationem  aliquam,  ft  res  ita  tu- 
UJJet,  pads  et  faderis."  This  type  h  cor- 
refponds  to  characlerife  the  people  of  Al- 
giers, Tunis,  and  the  other  maritime  ftates  of 
Africa.  They  have  a  fixt  domain,  public 
revenue,  and  form  of  government.  The 
Europeans  therefore  do  not  treat  them  as 

»  B.  i.  c;  4.  §  1 8.  f  Moll.  ibid.  *  Phil,  iv, 

fr  Bynk  Q^j-p.  I.  i.  c.  17. 

'  .'         E  e  4  pirates, 
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pirates,  but  fometimes  carry  on  war,  fome- 
times  ftipulate  for  peace,  with  them  as  with 
other    nations.      For  thefe  reafons,  when  a 
Briftol  merchant  fhip,  in  the  reign  of  Charles 
the  fecond,  was  taken  by  the  Algerines,  and 
afterwards    driven  on   the   coaft  of  Ireland, 
with  fome  Turks  and  renegadoes  on  board, 
fir  Leoline  Jenkins,  then  judge  of  the  admi- 
ralty, certified  l  to  the  king,  in  the  following 
words,  •"  as  for  the  Moors  and  Turks,  that 
are  fo  by  birth,  and  were  found  on  board  this 
fhip,  it  is  my  humble  opinion,  that,  fince  the 
government  of  Algiers  is  owned,  as  well  by 
feveral  treaties  of  peace  and  declarations  of 
war,  as  by  the  eflablimment  of  trade,  and 
even  of  confuls  and  refidents  among  them, 
by  fo  many  princes  and  ftates,  and  particu- 
larly  by    your   Majefty,    they  cannot,   as   I 
humbly  conceive,    be    proceeded  againft  as' 
pirates  or  fea  rovers,  acting  without  commif- 
iion,  but  are  to  have  the  privileges  of  enemies 
in  an  open  war,  and  muft  be  received  to  their 
ranfom  by  exchange  or  otherwift:  >  the  order- 
ing of  which  doth  in  this  cafe  belong  to  the 
lord  high  admiral/' 

..Yj  •-,•?#  &  *<"&..-  :':-K<V8*""-        <*-'••     t'M"-' 
1  Letter  ii  Feb.  1679,  80.    z  Sir  L.  Jenk.  791. 

•V       **     *•*      " 

A  former 
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A  former  precedent  le  in  the  fame  reign, 
it  is  true,  may  feem  to  invalidate  this  doc- 
trine. The  Algerines  had  taken  an  Englifh 
veflel,  which  was  retaken  by  a  fhip  of  the 
States  General,  then  in  amity  with  our  crown; 
and,  on  the  remonflrance  of  our  ambafTador, 
the  admiralty  of  Amflerdam  held  the  feifure 
by  the  Algerines  to  be  piratical,  at  leafl  that 
it  effected  no  change  of  property,  and  fo  de- 
creed a  refloration  of  the  capture  to  the  En~ 
glim.  This,  however,  is  looked  upon  as  a 
fmgular  in  fiance,  provided  we  confider  the 
Algerine  {late  as  avowing  the  facl.  For  tho 
they  had  then  lately  concluded  a  peace  with 
this  country,  and  with  the  States  General, 
and  fuch  hoflility  was  confequently  a  flagrant 
breach  of  faith,  it  feems  an  eflablifhed  maxim, 
that  a  nation  as  fuch  can  never  be  deemed  pi* 
rates. 

Thus,  when '  one  Cheline  attacked  a  Dutch 
fhip  near  the  port  of  Dublin,  and  carried  her 
away,  having  two  Britifh  fubje&s  on  board, 
tho  it  was  a  crime  againfl  our  fovereign  as 
a  neutral  power,  under  whofe  protection  the 
fhip  lay,  yet  it  was  holden  not  to  be  punifh- 

^  Bjrnk.  QJ.  p.  1,  i.  cf  17.  l  2  Sir  L.  Jenk.  754. 

able 
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able  as  piracy  ;  for  the  captor  had  a  commif- 
fion  of  war  in  due  form  againft  the  enemies  of 
the  French  king. 

There  was  a  correfpondent  determination 
in  the  following  cafe.     His  majefty  m  granted 
letters  of  reprifal  to  fir  Edmund  Turner  and 
George  Carew   againft  the  fubjects  of  the 
States  General,  which  grant  was  called  in  by 
proclamation,  and  fuperceded  under  the  great 
feal.     Then  Carew,  without  Turner,  having 
deputed  feveral  to  put  in  execution  the  faid 
commiffion,  who  acted  under  it  accordingly, 
and  being  indicted  for  piracy,  it  was  refolved 
by  all  the  judges  and  the  reft  of  the  commif- 
fioners  then  prefent,  that   the  procedure  of 
the  captain  and  his  mariners  was  not  a  fe- 
lonious and  piratical  fpoliation,  but  a  capture 
in  order  to  an  adjudication,  and  tho  the  au- 
thority was  deficient,  yet  not  being  done  ani- 
mo  deprtzdandi,  they  were  acquitted.     This 
cafe  is  a  ftrong  proof  of  the  great  efficacy  of 
a  "public  or  national  commiffion, 

A  charge 


. 
»  MolU.  i.  c.  4.  §  33, 

•  I  have  looked  into  the  indi&ment  againft  Luke  Ryan,  tried, 
at  the  Admiralty  feffions  March  1782  for  piracy,  and  who 
is  alleged  to  have  had  a  Dutch  conirailfion.  He  was  indicted. 

not 
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A  charge  of  piracy  may  properly  be  exhi- 
bited in  any  country,  to  which  either  the  par- 
ty accufed,  or  the  owner  of  the  goods,  belongs. 
But  whether  the  law  of  nations  will  al'pw  the 
fact  to  be  tried  in  a  country  where  they  are 
both  aliens,  and  which  therefore  feems  to 
have  nothing  whereon  to  ground  the  reafon- 
ablenefs  of  its  jurifdiction,  is  left  undecided  by 
the  judicious  Bynkerfhoek p,  altho  his  coun- 
trymen had  flrongly  urged  the  general  afler- 
tion,  "  eum,  quijine  legitimo  principis  mandate 
hojltle  quid  moliretur,  puniri  poj/e  a  quocunque 
principe,  in  cujus  foteftatem  fuiffet  redaftus" 
This  doctrine  indeed  was  mifapplied  by 
them,  for  in  the  cafe,  of  which  they  claimed 
the  jurifdiction,  our  monarch  had  granted  his 
commiflion,  and  tho  the  authority  might  be 
exceeded p,  it  doss  not  follow,  that  the  crime 
amounted  to  piracy.  But  *  about  the  time  of 
the  treaty  of  Nimeguen  a  judicial  opinion 
was  given,  which,  according  to  the  reafon 
affigned  for  it,  feems  to  decide  the  prefent 
queftion.  The  captain  of  a  French  mer- 


not  for  piracy,  generally,  by  the  law  of  nations,  but  for  that  be- 
ing a  natural  born  fubjeft,  he  piratically,  &c.  againft  the  form  of 
the  Jiatute.     (\  Hawk.  100.   and  fee  vol.  L  140,1.)     He  was 
convi&ed,  but  pardoned. 
9  Qi  J-  P- 1»  i«  c.  17,  P  Ibid.  1  2  Sir  L.  Jenk.  71^, 

chant 
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chant  fhip,  having  put  into  a  port  in  Ireland, 
was  accufed  by  his  crew  of  robberies  on  the 
feas,  and  fled.      His  {hip  and    goods    were 
confifcated  as   having  belonged    to   pirates. 
The  French  ambaflador  prefented  memorials 
requiring  the  caufe  to  be  remanded  to  the  na- 
tural judge,  as  was  pretended,  in  France.    But 
the  king  and  his  council  finally  adjudged  that 
he  was  fufficiently  founded  in  point  of  jurif- 
diction  to  confifcate  the  fhip  and  goods',  and 
to  try  capitally    the  perfon  himfelf,  had  he 
been  in  hold,  the  matter  of  renvoy  being  a 
thing  quite  difufed  among  princes  j   and  as 
every  man  by  the  ufage  of  our  European  na- 
tions is  justiciable  in    the  place,  where  the 
crime  is  committed,  fo  are  pirates,  being  re- 
puted out  of  the  protection  of  all  laws  and 
privileges,  and  to  be  tried  in  what  ports  foe- 
ver  they  are  taken. 

The  foregoing  particulars  are  the  more, 
deferving  of  confideration,  becaufe  it  feems 
agreed,  that  when  the  piratical  taking  is  fuc- 
cinctly  afcertained,  -it  becomes  a  clear  and 
indifputable  confequence,  that  there  is  no 
tranfmutation  of  property.  No  right  to  the, 
fpoil  vefts  in  the  piratical  captors ;  no  right 
is  derivable  from  them  to  any  recaptors,  in 

prejudice 
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prejudice  of  the  original  owners.  Thefe  pi- 
ratical feifures  being  wholly  unauthorifed,  and 
highly  criminal  by  the  law  of  nations,  there 
is  no  pretence  for  diverting  the  dominion  of 
the  former  proprietor.  This  principle  there- 
fore, "  a  piratis  et  latronibus  capta  dominium 
non  mutant"  is  the  received  opinion  of '  an- 
tient  civilians,  and  more  s  modern  writers  on 
general  jurifprudence.  The  fame  doclrine 
was  maintained  in  our  courts  '  of  common 
law,  long  antecedent  to  the  great  cultivation 
and  improvement  fince  made  in  the  fcience  of 
the  law  of  nations. 


But v  here  natural  equity  intervenes,  and 
moft  clearly  requires,  that  we  reftore  to  the 
perfon,  who  upon  his  own  charge  and  hazard 


r  Paulus,  Ulpian,  Javolenus,  Labeo,  Ofilius,  Trebatius,  D.  1. 
xlix.  t.  15-legg.  19.  24.  27— This  is  alfo  conformable  to  the  moft 
antient  laws  of  Rome :  furtivarum  rerum  (fays  Juftinian  Inft. 
1.  2.  t.  6.  §  2,  3.)  lex  xii.  tabularum  et  lex  Atilia  inhibent  ufuca- 
picnetKy  *vi  pojfyfarum  lex  Julia  et  Plant ite :  no  length  of  time  or 
prefcription  mail  defeat  the  title,  which  exifted  prior  to.  the 
theft. 

•  Gr.  de  j.  b.  &  p.  1.  iii.  c.  9.  §  :6~.  Barb,  ad  loc.  Bynk. 
QJ.  p.  1.  i.  c.  17. 

I  Godb.  193.     i  Cro.  685. 

II  Grot,  de  j.  b.  &  p.  1.  iii.  c.  9,  §  16. 

got 
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got  pofTeflion  of  goods  piratically  taken  from 
us,  fo  much  as  we  would  willingly  have  ex- 
pended for  their  recovery  and  reftitution. 
This  right  of  the  refcuer  to  falvage  would,  I 
apprehend,  have  been  inforced,  independently 
of  the  feveral  ftatutes  occafionally  made  in 
that  behalf,  by  any  of  the  judicatures  of  Great 
Britain. 

fiut  when  we  affert,  that  the  property  of  goods 
pirated  remains  with  the  former  owners  by  the 
kw  of  nations,  we  muft  allow,-  there  is  no  natu- 
ral injuftice  for  particular  ftates  to  deviate  from 
this  general  rule,  fo  far  as  their  ownfubje&s  on- 
ly are  concerned.  Thus  *  by  the  civil  inftitu- 
tions  of  Spain  and  of  Venice,  mips  taken  from 
pirates  become  theirs,  who  retake  them. 
The  end  of  fuch  a  law  is  to  animate  their 
feamen  againft  thofe  common  plunderers  by 
the  largencfs  of  the  reward.  And  it  is  not 
u&juft,  that  a  private  intereft  mould  yield  to 
the  public  advantage,  efpecially  when  the  re- 
covery may  prove  fo  difficult.  But  it  is  the 
opinion  of  Grotius,  that  fuch  law  cannot 
foreftal  foreigners  from  challenging  their  own, 
tho  retaken  by  a  Spaniard  or  Venetian* 

*  Gr.  de  j.  b.  &  p.  1.  lii.  c.  9.  §  1 7.    Barb,  ad  loc. 

In 
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In  England,  it  is  eftablifhed  by  many Y  au- 
thorities, that  goods  taken  by  pirates  remain 
the  property  of  the  original  owner,  altho  fold 
here,  unlefs  it  be  in  market  overt  -,  which  ex- 
ception is  evidently  calculated  to  anfwer  the 
necelTary  ends  and  fecurity  of  public  com- 
merce ;  and  being  the  fame  as  in  regard  to 
goods  ftolen  on  land,  I  prefume,  extends  no 
farther,  but  that  conviction z,  at  leaft,  of  the 
pirate,  as  well  as  of  a  robber,  would  reveft 
the  original  ownerfhip. 

It  deferves  to  be  mentioned  for  the  credit 
of  our  nation,  that  the  intereft  of  merchants, 
as  well  aliens  as  natives,  was  provided  for  in 
this  refpeft,  and  the  law  of  nations  inforced, 
fo  early  as  the  reign  of  Edward  the  third, 
by  an  exprefs  ftatute  %  impowering  them  to 
claim  their  property,  and  facilitating  the  mode 


i  Jenk.  165.  Godb.  193.  3  Bui.  29.  i  Cro.  685.-—— 
Indeed  the  contrary  is  aflerted;  (Burr.  694,  5.)  but  the  reafon 
affigned  (viz.  that  there  can  be  no  condemnation  to  indtle  the 
pirate)  (hews,  he  acquired  no  property,  and  therefore  could  tranf- 
mit  none.  It  is  alfo  faid,  that  "  a /capture  under  a  commiffion 
where  there  is  no  war  does  not  change  the  property:"  the  re- 
verfe  of  which  is  laid  down  by  Grotias,  cited  poft  438.  The 
fentence  in  Burr,  is  involved  ;  and  the  fubjecl  perhaps  not  being 
familiar  to  the  reporter,  he  might  eafily  rniilake  the  court's 
meaning. 

*  Ante4i2^  *  27  E.  III.  ft.  2.  c.  13. 

Of 
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of  obtaining  restitution.  It  was  holden  b  by 
all  the  judges  in  the  reign  of  Richard  the 
third,  that  any  foreigner,  who  fues  on  this  old 
ftatute  rhufl  prove  his  own  fovereign,  and  the 
fovereign  of  the  captor  to  have  been  in  mu- 
tual amity,  and  alfo  his  own  fovereign  to  have 
been  in  amity  with  our  king  at  the  time  of 
the  capture.  For  in  our  municipal  law 
books  it  is  generally  and  indifcriminately  af- 
ferted,  that  piracy  cannot  be  committed  by 
the  fubjecls  of  ftates  at  enmity.  Indeed  in 
one e  of  the  instances  I  allude  to,  it  is  ex- 
prefsly  affirmed,  that  the  captor  afted  under  a 
commifiion  from  his  fovereign  againfl  that 
nation,  fome  of  whom  were  attacked  j  and  it 
fg  ftrongly  implied  in  the  d  other.  But  the 
law  of  nations  is  in  this  country  underftood 
to  tolerate  at  leaft  the  feifure  and  capture  of 
enemy's  mips  and  goods  in  time  of  open  hof- 
tilities,  without  the  fan&ion  of  zfpecial  com- 
miffion.  And  this  feems  a  very  reasonable 
opinion.  For  if -there  be  a  public  denuncia- 
tion of  war,  that  memorial  may  be  thought 
to  authorife,  or  rather  indeed  to  injoin,  fuch 


fc  4  Inft.  154.     3  Bui.  28.  «  4  Inft.  152. 

*  3  Bui.  28.     "  per  virum  quendam  bellicofum"  &c« 
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feifures.  And  if  that  folemnity  be  c  omitted, 
as  unnecefTary,  what  difference  is  it,  whether 
the  intention  of  the  fupreme  power  is  mani- 
fefted  by  words  or  by  actions,  provided  fuch 
adtions  be  unequivocal,  and  there  be  no  doubt 
of  a  fubfifting  war,  commenced  by  the  lawful 
power  of  the  ftate  ?  Vattel f  therefore  is  too 
general,  and  perhaps  very  unwarranted, 
in  his  aflertions,  that  thofe  who,  without 
commiflion,  even  in  time  of  open  war, 
commit  any  violence  or  depredation  on  the 
adverfe  ftate,  are  treated  by  all  Europe  as 
robbers  and  banditti.  With  us  however  the 
prizes e  made  by  fuch  uncommiffioned  captors 
do  not  immediately  inure  to  their  own  ufe, 
but  are  what  are  called  droits  of  admiralty, 
appertaining  originally  to  the  crown,  and  de- 
rivatively to  the  admiral  as  grantee. 

The  h  goods  of  pirates,  not  taken  from 
others,  belorig  after  attainder  to  the  crown  or 
its  grantee;  and  thofe  of  which  others  have 
been  defpoiled  will  be  forfeited  in  the  fame 

*  Elem.  jur.  72.  f  B.  iii.  §  174.  223.  226. 

*  I  Sir  L.  Jenk.  Ixxxix.— — Admitted  to    be  fo  by  the  ad- 
miral law,  tho  other  wife  by  the  common  law,:  (12  Mod.  135.)  to 
which  latter  purpofe  fee  I  Wilf.  213, 

h  3  Bui.  148. 

VOL.  II.  F  f  manner- 
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manner,  if  the  owners  come  not  within  a  rca- 
ibnable  time  to  vindicate  their  property.    But 
confidcrable  alteration  is  made  in   this   law 
by   a   very  equitable    ilatute1;   which    pro- 
vides, that  if  the  company  belonging  to  any 
Englim  merchant  (hip  take  any  mip,  which 
firft  afiaulted  them,  the  officers  and  mariners 
mail  receive   fuch  ihare  of   the  condemned 
fhip  and  goods  as   is  ufually  pradtifed  in  pri- 
vate  men  of  war.     The  judicious  Bynker- 
fhoek  puts  k  this  very  cafe;  and  inquires,  in 
the  way  of  argument,  to  whom  the  capture 
would  juftly  belong;  which  he  determines  in 
favour  of  the  victorious  crew,  exclufive   of 
every  other   claim.       For   the  owners   and 
freighters  of  the  vefTel  hired  the  mariners  for 
the  purpofe  of  merchandinng  only,   and  not 
to  cruife  for  booty.     But,  with  deference  to 
an  opinion  of  fo  great  authority,   our  law,   I 
apprehend,  adopts  the  jufteft  meafure  of  dif- 
tribution,  dividing  the  fpoil  between  the  cap- 
tors and  the  merchants,  fince  the  latter  fur- 
nifhed  the  means  of  making  the  acquifition, 
and  would  alone  have  born  the  lofs,  if  the 

hoftile  party  had  prevailed.     And,   it  feems, 

r 

1  22  &  23C.JI.  C.  II.  $  II.  k   QJ.  p.U.C.  10. 

the 
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the  fovereign  can  have  no  effective  tide;  for 
the  mariners,  being  attacked,  fought  and  con- 
quered, under  the  fandtion  of  the  prime- 
val law  of  felf-defence,  an  authority  para- 
mount all  civil  rights  and  conftitutions,  where 
ftri<ft  neceffity  requires  it  to  be  exerted  in 
repelling  lawlefs  force ;  and  therefore  they 
needed  not  their  king's  commiffion. 


II.  The  fecond  kind  of  maritime  feifure  is 
by  virtue  of  letters  of  reprifal,  which  excul- 
pate thofe  acting  under  that  fanction  from 
the  guilt  and  punimment  of  piracy.  This 
1  mode  of  reparation  is  authorifed  by  the  law 
of  nations,  when  the  fubjects  of  one  ftate 
have  been  injured  by  thofe  of  another,  and 
jufticehas  been  folemnly  called  for,  and  m  denied 
by  the  nation  of  the  aggreflbrs  :  then  the  fo- 
vereign of  the  complainants  fifties  to  them 
authority  to  feife  the  bodies  and  effects  of  the 
fiibjects  of  the  other  irate,  in  order  to  inforce 
fatisfadlion. 


1  Bynk.  Q^ j.  p.  1.  i.  c.  24. 
"  See  2  fir  L.  Jenk.  760.  779. 

F  f  2  Tho 
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Tho  the  emperor  Juftinian  affirms n,  "  non 
habet  rationem,  a/mm  quldem  effe  debitorem, 
alium  vero  exige,"  yet  this  practice  is  of  very 
general  ufe,  in  antient  and  modern  ages, 
and  is  defended  as  confonant  to  the  ge- 
neral interefts  of  mankind.  For  fuch  com- 
pulfory  procefs  is  not  allowed  to  hTue,  till 
juftice  is  explicitly  or  impliedly  refuf- 
ed :  and  when  that  is  the  cafe,  every  fub- 
ject  contributes  to  the  wrong  done,  by  up- 
holding the  government  to  which  he  belongs, 
and  by  increafing  to  the  fufferer  the  difficulty 
of  redrefs.  Befides  that  °  private  perfbns  are 
anfwerable,  with  regard  to  flrangers,  for  what 
the  fociety,  or  governing  powers,  do  or  owe. 
But  perhaps  the  beft  recommendation  of  re- 
prifals  is,  that  they  are  calculated  to  pre- 
vent the  miferies  of  general  war  and  devaf- 
tation. 

They  are  fpoken  of  in  a  ftatute  '  of  Ed- 
ward the  third  as  a  well  known  and  eflablifhed 
ufagc.  In  the  reign  q  of  Henry  the  fourth,  a 


•  Nov.  Hi.  c.  i. 

•  Barb,  on  Gr.  de  j.  b.  &  p.  b.  iii.  c.  2.  §  2.  n.  i. 
9  37  E.  III.  ft.  2.  c.  17.  i  z  Inft.  205. 

petition 
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petition  was  prefented  to  that  prince  in  par- 
liament for  liberty  to  take  mark  and  reprifal 
of  all  Frenchmen's  goods,   (having  no  fafe 
conduct  of  the  king)   to  a  certain  value,  for 
mips  and  goods    taken  by  them  in  time  of 
truce.     The  anfwer  of  the  king  was,  "  that 
upon  fuit  made  to  him,  the  petitioner  mould 
have  fuch  letters  requifitory  as  were  needful, 
and,  if  the  French  king  refufed  to  do  him 
right,  the  king  would  then  mew  his  right." 
A  flatute  r  in  the  fucceeding  reign  fpecifies 
the   method   of  proceeding.       Upon   com- 
plaint of  the    injured  party,   (whofe  *  oath 
from  the  neceflity  of  the  thing  is  admiflible) 
the  lord  privy  leal  is  to  make  out  letters  of 
requefl  for  fatisfadtion.     Thefe  are,  it  feems, 
to  be  preferred,  not  only  to  the  aggreflbr,  but 
to  the  fovereign  power  of  the  ilate  to  which 
he  belongs.     The  flatute  indeed  is  filent;  but 
reafon  exacts  it;  and*  it  is  particularly  in- 
joined  by  feveral   treaties  of  our  European 
nations.     If  juflice  be  man  ifeflly  denied,  or 
wilfully  and  flagrantly  delayed  after  this  ex- 
poflulation,  the  lord  chancellor  is  impbwered 


»  4  H.  V.  c.  7.  «  Moll,  de  j.  marit^  b.  i.  c.  a.  §  0, 

«  Bynjc.  QJ.p.U,  c,  34. 

and 
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and  required  to  iflue  letters  of  marque  and 
reprifal  under  the  great  feal<  committed  to  his 
cuflody. 

As  to  the  property  of  things  captured 
by  virtue  of  this  authority,  Grotius  informs 
us ",  "  jure  gentium  ipfo  fatto  dominium  rerum 
c  apt  arum  acquiritur  ad  fummam  debiti  et  fum* 
tuum,  it  a  lit  refduum  reddi  deb  eat" 

The  rigor  of  the  law  concerning  reprifals 
isfomething  mollified  by  the  w  obligation  which 
lies  both  on  the  government  and  individuals, 
whofe  refufal  of  juilice  occafions  fuch  violent 
mode  of  reparation,  to  reimburfe  thofe,  who 
by  their  wrongdoing  fuffer  the  lofs  of  pro- 
perty. 

It  merits  confideration,  if  any  litigation 
arife  relating  to  the  exercife  of  letters  of 
reprifil,  to  what  jurifdi&ion  fuch  queftions 
ihould  be  adduced.  The  moil  regular  tribu- 
nal feems  to  be  that  of  the  country,  whofe 
iupreme  magistrate  granted  the  inltrument,on 
.^ 

u  De  j.  b.  &  p.  1.  iii.  c.  2.  §  7.  w  Ibid. 

2  which 
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which  the  doubt  perhaps  originates,  and  whofe 
minifters  of  juftice  muft  be  fuppofed  beft  able 
to  explain  his  intent.  But  the  fovereign,  I 
apprehend,  whofe  fubjects  complain  of  unlaw- 
ful rapine,  may  alfo  take  cognizance  of  the 
caufe,  if  the  accufed,  or  the  property  in  conteft, 
be  found  within  his  territories.  For  it  be- 
longs to  every  government  to  vindicate  the 
wrongs  done  to  thofe  under  its  protection  and 
command.  And  fo  it  was  determined x  in  a 
congrefs  of  ambafTadors  in  the  laft  century, 
but  for  a  reafon  unfatisfactorily  applied.  It 
was  faid  a  pirate  may  be  punifhed  by  any  po- 
tentate, in  whofe  dominions  he  is  apprehend- 
ed. This  is  true ;  but  we  have  before  y  feen, 
that  to  exceed  the  authority  granted  by  letters 
of  reprifal  does  not  in  all  cafes  immediately 
constitute  piracy,  when  there  was  originally 
a  lawful  commifiion. 

It  is  farther  a  momentous  inquiry,  when 
thefe  inftruments  lofe  their  validity.  Letters 
of  reprifal  then  may  be  vacated  by  exprefs 
revocation,  or  by  a  ceflation  of  hoftilities  be- 
tween the  nations,  which  they  affect.  In  re- 

x  Bynk.  QJ.  p.  1.  i.  c.  17. 
y  See  ant.  422.,  426. 

F  f  4  gard 
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gard  to  which  the  following  determination  * 
fhnds  on  the  highly  refpected  authority  of 
the  lord  chancellor  Nottingham.  The  de- 
fendant, as  executor,  was  intitled  to  letters  of 
reprifal,  granted  by  the  king,  for  a  great  fum 
of  money,  and  containing  a  claufe,  that  no 
treaty  of  peace  mould  prejudice  them.  But 
his  majefty  afterwards,  by  feveral  treaties  of 
peace  with  the  Dutch,  exprefsly  articled,  that 
they  mould  not  be  damnified  by  thefe  letters 
patent.  The  queftion  was,  whether  the  king 
could,  by  any  treaty  of  peace,  annul,  or,  in  the 
technical  phrafe,  amortije,  this  inftrument. 
That  great  judge  was  of  opinion,  the  cafe  was 
very  proper  in  chancery,  for  the  repealing 
of  thefe  letters  patent ;  for  that  court  has 
W/#/rtf/jurifdic~tion  by  aaftatute  of  Henry  the 
fixth;  and  letters  of  reprifal  might  be  re- 
voked and  amortifed  by  a  truce,  and  by  letters 
of  fafe  condudt,  and  a  fortiori  by  a  treaty  of 
peace. — It  feems  juft  and  reafonable,  that  after 
a  folemn  ratification  of  amity  between  nations, 
no  retrofpect  of  private  grievances,  unpro- 
vided for  by  the  convention,  ihould  be  allowed, 


i  Vern.  54,  55. 

31  H.  VJ.  c.  4,  confirmed  by  ft.  14  £.  IV.  c.  4. 

III. 
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III.  The  third  kind  of  maritime  capture 
is  as  prize  by  right  of  conquefl  in  time  of 
open  war.  The  defcription  and  effects  of  a 
folemn  war  have  been  treated  of  in  my  b  pre- 
liminary difcourfe  on  the  law  of  nations; 
where  I  have  mentioned,  that  acquifitions 
fo  made,  are  reputed  valid  and  lawful.  Hence 
we  fee,  that  the  lawfulnefs  of  fuch  cap- 
tures prefuppofes  the  exiflence  of  a  national 
war. 

If  fuch  acquifitions  have  been  alienated  to 
the  fubjefts  of  a  neutral  power,  the  property 
is  become  irretrievable,  as  to  the  original  pro- 
prietors ;  if  to  fubjects  of  the  ftate  at  war,  the 
things  aliened  are  in  the  fame  condition,  as 
any  other  pofTeffions  of  that  people.  It 
feems,  conquered  towns  and  territories,  the 
dominion  over  them  being  incomplete  during 
the  feafon  of  hoftilities,  cannot  often  be  effec- 
tually transferred  till  the  renewal  of  peace. 
But  captures  at  fea  fall  under  the  fame  rules 
as  any  other  moveable  property  j  and  as  fuch 
are  not c  recoverable  by  any  right  of pojlliminy ; 

*  Elem.  jurifp.  left.  4. 

'zBrownl.  n.    Jenk,  201.    Bynk,  QJ,  p.  1.  i.  c.  5.  in 
princip. 

that 
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that  is,  if  they  are  retaken,  the  refcuers,  or 
their  fovereign,  have  an  exclufive  title  againft 
the  former  owners  j  whcfe  right  is  fuppofed 
intirely  diverted  -,  and  mall  not,  by  the  recap- 
tion, be  remitted  to  them.  I  fpeak  of  the 
original  law  of  nations  j  for  it  may  be  or- 
dained otherwife  by  the  municipal  laws  of  any 
ilate,  fo  far  as  their  own  fubjeds  only  are 
concerned.  Thus,  in  the d  prize  act,  made  at 
the  commencement  of  the  war  before  the  laft, 
a  provifo  e  was  inferted,  purfuant  to  former 
precedents,  that  mips  and  goods  originally  be- 
longing to  Britifh  fubjects,  taken  by  the  ene- 
my, and  retaken  by  the  king's  mips  or  pri- 
vateers, mould  be  reftored  to  the  former 
proprietors,  on  paying  the  appointed  falvage. 
This  appears  from  what  has  been  faid  to  be 
a  deviation  from  the  voluntary  law  of  nations, 
mollifying  the  rigor  of  it,  and  f  extending  the 
equitable  right  of  poftliminy.  It  is  g  per- 
fectly confident  with  reafon;  for  the  war 
being  a  national  caufe,  if  one  fubjedl  has  fuf- 
fered  by  it  in  an  extraordinary  degree,  that 
ought  not  to  advantage  a  fellow  citizen  j 

*  29  G.  IT.  c.  34.  §  24. 

f  See  a  like  provifo  ft.  190.  III.  C.  67.  §  44* 

'  Burr.  1209. 

i  2  Sir  L.  Jcnk.  770,  i.     Vatt.  I.  of  nat.  b.  iii.  §  205. 

but 
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but  the  community  are  in  fomc  meafure 
bound  to  reimburfe  the  lofs ;  and  fuch  ob- 
ligation is  flronger  on  the  fortunate  refcuer 
of  the  original  fpoil.  This  law,  however,  can 
have  no  place  with  regard  to  foreign  nations. 
For  k  if  the  firft  captor  transferred  the  pro- 
perty, which  he  gained  by  conqueft,  to  the 
fubjects  of  fome  neutral  ftate,  any  recaption 
from  them  is  abfolutely  precluded.  And  as 
connected  with  this  topic  I  mail  here  men- 
tion one  eflential  requilite  to  the  lawfulnefs 
of  all  prizes,  which  is,  that *  they  are  not 
made  in  any  neutral  port  or  country,  nor k 
even  within  mot  of  the  cannon  of  a  neu- 
tral fortrefs,  hoftilities  in  fuch  places  being 
peremptorily  inhibited  by  the  law  of  na- 
tions, 

Such  in  general  is  the  nature  and  effects  of 
title  by  conqueft:  which,  Mr.  Locke  argues1, 
extends  no  farther  than  reparation  for  dama- 
ges received.  But  furely  thofe  limits  rather 
relate  to  the  reafonablenefs  of  the  conditions 
of  peace :  and  it  muft  be  lawful  to  annoy  the 

11  2  Sir  L.  Jenk.  776.    Burlam.  pol.  law  p.  iv.  c.  7.  §  it- 
14.    Barb,  on  Gr.  de  j.  b.  &  p.  b.  iii.  c.  6.  §  2. 
1  Vatt.l.  of  nat.  b.  iii.  §  132. 
*  Vatt.  1.  of  nat.  b.  i.  §  289.  J  On  civ.  gov.  c.  16. 

enemy, 
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enemy,  while  he  rejects  equitable  overtures  of 
accommodation.     That  philofopher  grounds 
his    opinion    on   the  following    arguments. 
"  Tho  I  may  kill  (fays  he)  a  thief  that  fets 
on  me  in  the  highway,  yet  I  may  not  (which 
feems  lefs)  take  away  his  money,  and  let  him 
go."     It  is  neceflary  to  diftinguifh  here  be- 
tween a  theoretical  ftate  of  nature,  and  the 
condition  of  civil  life.     In  the  former  cafe, 
fuppofing  that  the  aggreflbr,  putting  himfelf 
in  a  ftate  of  war,  might  lawfully  be  defpoiled, 
as  well  as  flain,  by  the   victor,  ftill    many 
reafons  concur,  why  the  fame  licence  mould 
be  forbidden  in  focial  communities.     For  the 
thief's  own  goods  are  confifcated $  and  refti- 
tution  of   thofe,    of  which    he  has  robbed 
others,  may  be  obtained  by  due  courfe  of  law, 
fince   the  felonious  aflailant  may  be  fecured 
even  at  the  peril  of  his  life.     Befides  that  to 
compound  offences  is  criminal,  and  dangerous 
to  the  commonwealth.     But  tho  I  have  faid 
thus  much  in  the  way  of  illuftration,   the 
proper  comparifon  m  pointed  to  by  Mr.  Locke, 
is  not  between  a  theoretical  ftate  of  nature 
and  a  civil  community  in  regard  to  fubject 
and  fubject,  but  between  a  theoretical  ftate, 

jar.  £2.  68.  73, 

of 
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of  nature  and  different  nations  in  regard  to 
each  other.  As  "  between  one  country  and 
another,  therefore,  to  flay  a  fubdued  captive 
feems  repugnant  to  the  wife  humanity  of  the 
received  law  of  nations. 

The  other  reafon,  which  Mr.  Locke  affigns 
againft  the  right  of  property  acquired  by  con- 
queft,  is  the  claim  of  the  wife  and  children 
to  what  belonged  to  their  hufband  and  pa- 
rent.    In  anfwer  to  this,  we  mufl  obferve, 
firft,  that  °  all  the  fubjedts  of  ftates  at  war 
are    reciprocally  enemies;     fecondly,  that  " 
dower  and  inheritance,  are  juftly  reputed,  not 
natural,  but  merely  civil,  rights.     Thefe  ar- 
guments, therefore,  are   inefficient  to  fup- 
port,  what  Mr.  Locke  himfelf  apprehends 
will  be  thought  "  a  ftrange  doctrine,  it  be- 
ing fo  quite  contrary  to  the  practice  of  the 
world."     It  muft  be  remembered,  however, 
*  that   the  voluntary  law   of  nations,  which 
eftablifhes  thefe  rules  of  property,  does  not 
give  to  him,  whofe  arms  are  unjuft,  a  ge- 


11  See  an  excellent  argument  of  counfel,  admitted,  in  this 
refpeft,  by  lord  Mansfield.     Dougl.  644,  5. 

•  Vatt.  1.  of  nat.  b.  iii.  §  70.         ?  2  Black,  comm,  c.  I, 

*  Vatt,  1.  of  nat.  b.  iii.  §  192. 

nuine 
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nuine  right,  capable  of  difculpating  his  con- 
dud,  and  acquitting  his  confcience,  but  only 
the  external  effects  of  the  law,  and  impunity 
among  men. 

It  being  tlien  uncontrovertible,  that,  by  the 
law  of  nations,  capture  in  a  folemn  war  ef- 
fects a  tranfmutation  of  property  in  the 
goods  taken  from  the  enemy,  diverting  and 
defeating  the  former  proprietorfhip,  we  may 
refume  the  inquiry,  to  whofe  benefit  the  new 
dominion  inures.  The  French  law  r,  at  leaft, 
as  it  flood  before  the  late  revolution,  annexed 
to  the  crown  all  fuch  acquifitions  -,  and  the 
fame  rule,  as  Vattel  thinks,  ought  to  prevail 
in  all  countries.  In  *  England  the  primary 
right  to  enemies'  goods,,  acquired  by  revolt, 
or  taken  by  men  of  war,  is  in  the  fovereign, 
as  was  declared  in  council  a  few  years  after  the 
reftoration.  The  law  of  nations  diverts  the 
right  of  the  former  owner,  and  then  the  mu- 
nicipal law  vefts  it  in  the  king.  This  in- 
deed feems  a  natural  refutt  of  the  prerogative 
of  making  peace  and  war.  But  perhaps  it 
ought,  conformably  to  Vattel's  '  reafoning,  to 

r  Vatt.  I.  of  nat  b.  Hi.  f  zoz.  •  2  Sir  L.  Jcnk.  742. 

*  L.of  nat.  b.  iii.  §  202. 

be 
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be  confidered,  in  great  meafure,  as  a  truft, 
for  the  benefit  of  the  nation.  Accordingly 
our  kings,  in  order  to  animate  a  vigorous  pro- 
fecution  of  hoftilities,  have  frequently  abat- 
ed or  transferred  this  right,  and  the  royal 
bounty  has  been  confirmed  by  the  concur- 
rence of  the  legiilature.  Thus,  at  the  com- 
mencement of  the  war  before  the  laft,  an  •  aft 
was  patted,  which  intitled  the  captors  to  prizes 
made  by  the  king's  mips,  in  fuch  proportion'*, 
as  mould  be  ordered  by  proclamation.  The 
like  y  encouragement  was  repeated  to  the  fea- 
men  of  the  royal  fleet,  upon  the  rupture  with 
Spain,  in  the  beginning  of  the  prefent  reign ; 
and  z  again  in  the  laft  war ;  and  by  feveral 
ftatutes  pailed  during  the  time  of  hoftilities, 
prizes  made  by  commifiioned  privateers  were 
to  be  diftributed  between  the  captors  and  the 
proprietary  adventurers,  according  to  their 
agreement,  paying  only  the  accuftomable  du- 
ties to  the  crown. 

It  may  be  here  obferved,  that  *  if  two  mips 
of  the  fame  nation  meet  at  fea,  and  one  of 

•  St.  29  G.  II.  c.  34.  §  i.  *  See  Dougl.  324. 

y  St.  2  G.  III.  c.  16.  »  St.  19  G.  in.  c.  67. 

*  Moll,  de  j.  marit.  b.  i.  c.  2.  §  22.    2  Leon.  182.     See 
Dougl.  324—328. 

them 
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them  take  a  prize,  the  crew  of  each  is  inti- 
tled  to  mare  in  the  capture,  if  the  prefence  of 
that  veflel,  which  did  not  engage,  was  near 
enough  to  ftrike  terror  into  the  adverfaries, 
and  thereby  facilitate  the  conqueft. 

Lord  Clarendon  b  inveighs  againft  the. 
countenance  fhewn  in  his  time  to  privateers, 
partly  on  account  of  the  inhumanity  of  their 
crews,  and  partly  becaufe  they  occafioned  a 
defertion  from  the  king's  fervice.  Thefe  were 
temporary  abufes.  The  general  juftice  of 
the  cuftom  pafTes  without  any  cenfure  from 
that  moral  hiftorian.  Indeed  it  may  well  be 
fupported  as  confonant  to  the  received  law  of 
nations.  All  the  fubjects  of  hoftile  flates, 
as  c  before  obferved,  are  reciprocally  enemies ; 
they  all  owe  obedience  to  their  refpective  fo- 
vereigns,  and  have  a  merit  in  ferving  them,  at 
leaft,  unlefs  the  caufe  is  evidently  unju ft;  the 
goods  of  the  inimical  nation  are  forfeited  to 
the  belligerent  power,  into  whofe  hands  they 
fall  j  and  laftly,  to  diftrefs  the  enemy  as  much 
as  poffible,  while  he  rejects  equitable  terms 
of  accommodation,  feems  implied  in  the  ve- 

>  Contin.  242,  3.  «  Ant.  445. 
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ry  nature  of  war.  Perhaps  the  fitting  out 
and  commiffioning  of  privateers  cannot  be  fo 
eafily  defended  on  principles  of  magnanimity 
and  moderation.  Reafon  rather  tolerates  than 
approves  the  practice,  when  executed  moft 
irreproachably.  But  befides  it  is  liable  to 
great  diforders.  Men  of  fo  ferocious  an  oc- 
cupation will  not  eafily  be  confined  to  what 
is  lawful  fpoil.  The  outrages,  which  they 
committed  in  the  firft  two  years  of  the  war 
before  the  laft,  induced  the  legiflature  to  or- 
dain d  additional  cautions  to  be  ufed  by  the 
admiralty,  before  it  commiflioned  privateers, 
altho  provifional  fecurity  was  before  requifite 
by  law.  And,  as  a  farther  means  to  prevent 
any  piratical  fpoliation  or  clandeftine  fraud, 
the  prize  a&s,  patted  at  the  commencement 
of  a  war,  ufually  provide,  that  mips  and  goods 
taken  from  the  enemy,  whether  by  the  royal 
navy,  or  by  privateers,  ihould  firft  be  con- 
demned in  fome  court  of  admiralty  as  lawful 
prize,  before  anye  right,  in  point  of  folid  enjoy- 
ment, can  accrue  to  the  captors  or  proprietary 


*  St.  32  G.  if.  c.  25. 

e  Neither  is  fuch  right  transferable.     St.  20  G.  II.  c,  24.. 
§4.     I  Wilf.  229. 

VOL»  II.  G  g  adventurers^ 
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adventurers :  and  f  fpecific  directions  are  pre- 
fcribed  for  duly  proceeding  to  fuch  fentence. 
If  thefe  directions  fhould  be  departed  from,  the 
j  udges  of  the  laws  of  England  would,  I  appre- 
hend, award  prohibitions,  not  to  div^ft  the  ad- 
miralty court  of  the  cognizance  of  the  caufe, 
but  8  only  to  inforce  conformity  to  the  legal 
regulations, 

;-$W.   3fl3mgbi^  on  odt'   iidi    bavom   no;. 

For  by  many  ftatutes,  parties  in  litigation 
concerning  prizes  have  been  uniformly  re- 
ferred to  the  admiralty  jurifdiclion.  That 
therefore  is  the  regular  tribunal  for  condemn- 
ing captures,  where  the  queflion,  whether 
lawful  prize  or  not,  is  the  point  in  dif- 
pute. 

:,  v  i  Mclo  oj  rtoiifiotxs  btii  aiobd  •  37£fl  1 

Some  doubt  feems  long  to  have  hung  upon 
this  fubjecl:,  from  the  ftatutes,  which  confine 
the  jurifdiclion  of  the  admiralty  to  matters 
done  or  happening  on  the  high  fea :  and 
there  are  many  h  authorities  againfl  the  right 
of  determining  on  naval  captures,  ariling  in 
port,  or  within  the  body  of  a  county,  in 
any  other  court,  than  thofe  of  common  law. 

r  ;  iiJ.oc  nU 

<J  i     .if  ,d;i£'J     .csi   .cfraoQ)    .egmbKsfq  31:' 
f  St.  19  G.  III.  c.  67.  §  17,  18,  19. 
8  See  z  Leon.  182.  k  4  Inft.  138.     Moor  891,  2. 

5  But 


L  fc  c  T .  3  4.      Of  captures  afjea.  45 1 

But  in  general  it  does  not  appear,  that  in  thele 
instances,  the  queftion,  whether  lawful  prize 
.or  not,    was    the  matter  in  conteft.     They 
were  chiefly  difputes  between  native  fubjedts; 
and  the  feifures  might  be  grounded  on  an  an- 
tecedent claim  of  property.     In  one  i  cafe 
indeed  the  lawfulnefs  of  a  capture  as  prize 
was  the  point  to  be  decided,  and  on  a  prohi- 
bition  moved    for,    tho   no  judgment    was 
given,    the   court   being    divided    on    other 
grounds,    yet  all    the  judges  of  the  king's 
bench   feem  to  have  thought,  that  the  admi- 
ralty has  no  jurifdiction,  even  in  prize  caufes, 
unlefs  the  taking  was  upon  the  high  fea.    But 
this  is  now  overruled. 

For  3  I  have  before  had  occafion  to  obferve, 
that  there  are  two  admiralty  courts,  of  civil 
jurifdidiort.  The  judge  of  the  admiralty  is 
appointed  by  a  comrniffion  under  the  great 
feal,  which  enumerates  particularly,  as  well 
as  generally,  every  objedt  of  his  judicial  cog- 


5  Ld.  Raym.  271,  2..  •  In  this  cafe  there  is  faid  to  have 
been  an  appeal  to  the  delegates,  who  have  now  no  jurifdidtion  in 
prize  cauies.  la  Beak  v.  Tyrrell  the  judgment  is  grounded  on 
defefls  in  the  pleadings.  (Comb.  120.  Carth.  31.  i  Sho.  6. 
Ca.  temp.  Holt  47.) 

J  Dougl.  613.  n.  to  620.  n.  Vol.  1. 141,  &c. 

Q  g  2  nizance, 
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nizance,  but  not  a  word  is  contained  of 
prizes.  To  conftitute  that  authority,  or  to 
call  it  forth,  in  every  war,  a  diftind:  com- 
miflion  under  the  great  feal  iffues  to  the  lord 
high  admiral,  to  will  and  require  the  court 
of  admiralty,  and  the  lieutenant  and  judge  of 
the  faid  court,  his  furrogate,  or  furrogates, 
and  they  are  thereby  authorifed  and  required, 
to  proceed  upon  all  and  all  manner  of  cap- 
tures, feifures,  prizes,  and  reprifals,  of  all 
mips  and  goods,  that  are,  or  mall  be,  taken ; 
and  to  hear  and  determine,  according  to  the 
courfe  of  the  admiralty,  and  the  law  of  na- 
tions.,  A  commiffion  ifTues  to  the  judge  ac- 
cordingly. The  general  court  of  admiralty 
is  called  the  Inftance  court ;  this  other  is  ex- 
prefsly  ftiled  the  prize  court.  And  it  has 
been  of  late  years  folemnly  determined k,  that 
the  reftridlive  ftatutes,  above  alluded  to,  were 
intended  to  check  the  ufurpations  of  the  in- 
flance  court,  and  do  not  at  all  relate  to  the 
prize  court :  that  the  nature  of  the  queftion, 
and  not  the  locality,  is  the  thing  to  be  re- 
garded; and  that  the  prize  court  may  ad- 
judge concerning  captures,  happening  on  land, 

k  Dougl.  594 — 620.  n. 
r.-  in 
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in  confequence  of  a  naval  force ;  and  that  it 
has  the  fole  jurifdidtion  for  determining  on 
the  lawfulnefs  of  prizes,  and  proceeding  ac- 
cordingly to  fentence  of  condemnation  or 
acquittal.  Every  '  claimant  has  an  opportu- 
nity of  being  heard.  The  court  punimes 
every  fort  of  mifbehaviour  in  the  captors ;  it 
reftores  inftantly,  (velis  leva t is )  if  there  does 
not  appear  a  fufficient  ground  of  feifure ;  and 
finally  condemns,  if  the  things  captured  be 
lawful  fpoil.  From  n  this  tribunal,  an  ap- 
peal lies,  in  purfuance  of  national  conven- 
tions, to  commimoned  members  of  the  pri- 
vy council,  called  lords  commiilj oners  in  prize 

caufes. 

• 

There  are  feveral  occurrences,  arifing  on 
n  policies  of  infurance  and  ranfom  bills,  which 
might  feem  to  introduce  the  confideration  of 
maritime  captures  into  our  municipal  courts, 
collaterally  and  incidentally,  where  the  judg- 
ment to  be  pronounced  would  not  operate  as 
a  fentence  of  condemnation,  binding  the  pro- 
perty and  goods.  Bat  it  will  be  found,  that 
the  mere  lawfulnefs  of  prizes  can  hardly  come 

1  Dougl.  614.  n.  m  3  Black,  comm.  69, 70. 

»  loMod.  77.     Str.  1250.    Burr.  683.  1198.  1734. 

Q  g  3  ij* 
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in  queftion  even  in  this  manner;  tho  the 
judges,  on  fuch  occafions,  have  (hewn  a  per-* 
fed:  readinefs  to  pay  a  proper  attention  to  the 
fentiments  of  learned  civilians  and  writers  on 
general  jurisprudence. 

It  has  been  difputed,  at  what  time  the  pro- 
perty by  capture  vefts.  Grotius 6  and  others 
affert,  that  quiet  poiTeflion  for  twenty -four 
hours  is  the  criterion  eftablifhed  "  recentiori 
jure  gentium  inter  Europteos  populos."  But 
Bynkerfhoek,  with  great  flrength  of  reafon, 
holds p,  that  it  is  impoffible  to  fix  a  rule  ap- 
plicable to  all  cafes;  that,  in  general,  the 
tranfmutation  of  property  depends  on  the  for- 
mer owner's  having  loft  all  folid  hopes  of  re- 
covery ;  and  that  a  captor  cannot  be  faid  to 
have  acquired  what  he  has  no  profpefl  of 
retaining.  Indeed  a  fort  of  inchoate  title 
immediately  accrues.  No  q  friend,  fellow- 
foldier,  or  ally,  no  fubjecl:  of  a  neutral  .ftate, 
can  take  from  the  captors  their  prizes,  with- 
out violating  their  right  of  pofTe-ffion.  In  this 
fenfe  muft  be  under  flood,  what  is  repeated  byfo 
many  j  urifts,  "  qua  ex  hoftibus  capiunturyftatim 


De  j.  b.  &  p.  1.  iii.  c.  6.  §  3.  P  QJ.  p.  1.  i.  c.  ^ 

Burr.  693. 

capientiutK 
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capientlum  funt"  But r  the  property  is  not 
completely  vefted,  fo  as  to  bar  the  former 
owner,  in  favor  of  a  refcuer  or  vendee,  in  cafe  of 
recaption  or  fale,  till  there  has  been  a  fentence 
of  condemnation  in  fome,  foreign  or  domeftic, 
admiralty  court.  This  at  leaft  is  fettled  by 
the  marine  law  as  pra&ifed  in  England,  and 
has  a  manifefl:  tendency  to  prevent  piracy  and 
fraud.  Indeed  the  prize  *  aft,  mentioned  be- 
fore, preferved  the  right  of  the  original  own- 
ers even  after  condemnation;  but *  that  regu- 
lation, I  apprehend,  expired  with  the  war. 
It "  was  repeated  in  the  laft  war ;  and  will 
probably  be  renewed,  if  at  any  future  period 
the  calamitous  feafon  of  hoftilities  mould  re- 
commence. Such  pofitive  regulations  how- 
ever mew  the  general  law  of  nations  to  be 
contrary. 

•\       ?i  -       *\ 
When  a  definitive  fentence  is  pronounced 

by  a  competent  court  of  admiralty,  other  na- 
tions, whofe  fubjefts  may  happen  to  be  in- 
terefted,  ought  to  acquiefce.  To  examine 
the  grounds  of  fuch  fentence  is  to  attack  the 
jurifdi&ion  from  whence  it  iflued.  The  fove- 

r  10  Mod.  79,  80.    Burr.  694.  1208,  9.     Dougl.  617. 
4  Burr.  1209.     ant.  447.         t  St.  29  G.  II.  c.  34,  §  I.  24. 
*.  St.  19  G.  III.  c.  67.  §  1.44. 

Gg  4  reign 
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reign x  ought  not  to  interfere,  except  perhaps  in 
cafes  of  a  peremptory  refufal  of  juftice,  or  a  fla- 
grant and  unquestionable  violation  of  it.  Much 
lefs  ought y  any  of  our  courts  to  flight  a  foreign 
fentence :  unlefs  we  give  credit  to  their  pro- 
ceedings, we  cannot  expect,  the  judgments 
here  mould  be  thought  to  merit  from  them 
any  reverence  or  attention. 

There  may,  however,  be  fome  danger  of 
partiality  on  behalf  of  the  municipal  claimant; 
at  leafl  fome  jealoufy,  almoft  equally  perni- 
cious, may  not  unreaibnably  be  entertained. 
Letters  of  reprifal,  and  even  manifeftos  ant} 
paper  hoftilities  are  alarming  fymptoms  of  an 
approaching  war.  We  cannot  therefore  fuf- 
ficiently  admire  the  z  fublime  plan  of  Henry 
the  fourth  of  France,  who  meditated  the  efta- 
blifhment  of  a  national  judicatory  for  all  Eu-» 
rope,  where  the  temple  of  Themis  being  al- 
ways open,  the  gates  of  deflrudlion  might  be 
for  ever  clofed.  The  difficulty  of  accom- 
pliming  the  project  is  obvious;  and  when 
executed  it  might  perhaps  have  been  liable  to 

*  Vatt.  1.  of  nat.  b.  ii.  §  84. 

7  T.Raym.  47-*     Skin.  59.     2  Sho.  232.    Carth.  32. 

*  Bellers  delin.  uhiv.  law.  b,  v.  p.  6. 

abufes. 
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abufes,  like  other  praifeworthy  inftitutions. 
But  it  would  have  anfwered  a  glorious  end, 
and  have  juftly  immortalifed  its  author,  if  in 
any  fu,cceeding  age,  it  (hoijld  have  prevented 

the  havoc  of  a  fingle  war. That  condition 

or  relation,  which  fubftitutes  brutal  force  in 
the  juft  dominion  of  reafon,  muft  ever  be 
thought  repugnant  to  the  moral  fyftem  of 
humanity. 


has    ;  giioivdo  ai 
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Of  title  fa  perfonal  property  by  teftamenty  and 

byfucceffion  in  cafes  of  mtejlacy* 
li  bn^  .tacojbfi  8i3w  w£l  IQ  sL 


TESTAMENTARY  bequefls  of 
perfonal  property  are  in  our  law  diA 
tinguifhed  from  devifes  of  lands,  chiefly  by 
two  particulars,  firft,  that  they  do  not  require 
the  atteftation  of  fubfcribing  witnefles,  and 
fecondly,  that  they  affecl:  the  property  of  -the 
teftator  at  the  time  of  his  death,  whether  ac- 
quired by  him  before  or  after  the  date  of  his 
will.  The3  reafon  of  the  latter  difference 
hath  been  thus  affigned  j  that  as  to  real  eftate 
bought  after  making  the  will,  fuppofing  that 
not  to  pafs,  the  heir  is  clearly  appointed  by 
the  law  to  take  it  ;  but  as  to  the  perfonal 
eftate,  if  the  executor,  tho  nominated  before 
the  acquiring  thereof,  mould  not  intitle  him-* 

u(J  .tUiigK   rtnif,;:t  (W  7  ^  ••• 

•  I  Wms.  575. 
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felf  to  it,  it  is  uncertain  to  whofe  hands  it 
mall  devolve.  The  principle  however  has 
been  before  explained,  on  which  real  eftates, 
purchafed  after  the  date  of  a  devife,  do  not 
pafs :  and  as  to  perfonal  ty,  we  may  fuggeft,  as 
an  additional  reafon  at  leaft  for  the  diflinction, 
the  great  confufion  and  perplexity,  and  the 
intricate  computations,  that  would  enfue  if  the 
contrary  rule  qf  law  were  adopted,  and  if  a 
teftament  mould  affed  only  the  property 
pofTefTed  by  the  teftator  at  the  time  of  its 
date. 

The  capacity  of  teftators  to  bequeath  their 
perfonal  property  is  fo  general  as  to  admit 
fcarcely  of  any  exception.  Indeed  femes  co- 
vert are  by  the  general  rule  excluded  from 
making  a  difpofition  by  will  of  their  perfonal 
effects,  becaufe  they  belong  to  the  hufband. 
Yet  we  have  b  formerly  feen,  under  what  cir-* 


*  VoL  I.  438,  9.— — It  is  proper  to  fubjoin  that  the  will  of  a 
feme  fole,  who  marries  and  thereby  becomes  inteftable,  or  of  a 
feme  covert,  made  during  the  coverture,  tho  fhe  overlives  her 
hufband,  is  void.  [4  Burn.  eccl.  law,  46.  ed.  1767.  cites  Swinb. 
p.  ii.  §  9,  who  is  there  indeed  fpeaking  of  a  devife  of  lands ; 
but  Burn  adds  a  cafe  which  fully  proves  the  former  pojitions, 
viz.  that  the  will  of  a  widow,  who  marries  again,  becomes  void 
by  the  fecond  marriage,  tho  fhe  furvivefr  fuch  fecond  hufband. 
See  yoft  p.  462.  nee  ad  rem,  &c.] 
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cumftances  the  will  of  a  married  woman  may 
be  good,  and  that  me  is  far  from  being  totally 
and  invariably  retrained  from  being  a  tefta- 
trix.  The  c  will  of  zfeh  de  fet  or  of  an  out- 
law is  void  on  thjs  principle,  that  their  per- 
fonal  efFe&s  are  forfeitable  to  the  crown.  And 
the  law,  from  obvious  neceffity,  incapacitates 
fuch  perfons  from  making  a  valid  teftament, 
who  are  either  not  yet  arrived  at  the  age  of 
difcretion,  or  who,  altho  of  adult  years,  are  of 
unfound  mind,  and  labour  under  a  defect  of 
their  rational  understanding. 

As  to  what  mall  be  called  the  age  of  dif- 
cretion, it  may  not  be  improper  to  mention 
the  following d  cafe,  which  feems  originally  to 
have  cleared  that  matter  from  former  doubts 
and  uncertainty.  It  was  fuggefted,  that  B. 
being  under  the  age  of  Sixteen  years  had  made 
a  wiilA  and  that  the  prerogative  court  pro- 
ceeded to  the  proof  of  it,  whereas,  by  the 
common  law,  a  perfon  is  not  capable  till  fe- 
venteen  years  of  age,  and  therefore  a  prohi- 
bition was  prayed.  And  to  mew,  that  the, 

*  Swinb.  p.  U.  §  20, 21.  -  2  Mod.  315, 

common. 
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common  law  had  determined  the  time,  fir 
Edward  Coke's  authority e  was  cited.  But 
the  court  faid,  that  the  proof  of  wills  and  the 
validity  of  them  belongs  to  the  ecclefiaftical 
court ;  and  if  they  adjudge  a  perfon  capable, 
the  king's  bench  will  not. intermeddle ;  for  it 
is  within  their  jurifdiction  to  decide  when  a 
perfon  is  of  age  to  make  a  will;  and  fome- 
times  they  allow  wills  made  by  perfons  of 
fourteen  years;  and  the  common  law  hath 
appointed  no  time  ;  it  depends  wholly  on  the 
fpiritual  law :  and  therefore  a  prohibition  was 
denied. 

This f  fpiritual  law,  in  that  cafe  referred  to, 
has  conceded  the  power  of  making  a  teftament 
at  different  ages  in  the  different  fexes :  for  a  boy 
mufl  be  fourteen  years  of  age  to  be  capable 
of  being  a  teftator;  but  the  will  of  a  girl  of 
twelve  years  of  age  is  good.  The  teftament 
doth  not  become  good,  being  made  in  their 
minorities  refpedively  aforefaid,  altho  they 
mould  afterwards  live  to  attain  their  feveral 
ages,  whereat  they'  might  execute  valid  and 

«•  i  Inft.  89.  b.  f  Swinb.  p.  ii.  §  2. 

effectual 
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effectual  teftaments.     "  Nee E  ad  rem  pertinet> 
Ji  impubes,  poftea  pubes,  aut  Ji  furiofus,  pojiea 
compos  mentis,  faftus  fuerit,  et  decejjerit" 

But h  extreme  okl  age,  and  other  infirmi- 
ties, which  leave  a  man  the  ufe  of  his  reafon, 
do  not  oblige  him  to  die  inteftate.  This  the 
Roman  civil  law  exprefles  with  its  ufual  force 
and  precifion,  where  crimes  and  punifhments 
are  not  in  queftion.  "  Senium '  quidem  at  at  is, 
vet  agritudinem  corporisyjinceritatem  mentis  te- 
nentium,  teftamenti  faftionem  certum  eft  non  au- 
ferret 

However  our  law  has  not  imitated  the  im- 
perial conftitutions,  in  the  numerous  caufes, 
which  by  the  latter  render  perfons  in  te  ft  able, 
fuch  as  apoftacy,  manifefl  ufury,  and  libel- 
ling. For,  with  us,  a  teftator  of  fufficient 
difcretion  may  difpofe  by  will  of  all  his  goods 
and  chattels,  which  are  purely  and  (imply  his 
own,  being  neither  forfeited  to  the  crown,  nor 
claimable  by  a  fubjecT: ;  and  may  give  them 
away  even  from  a  wife  and  children,  where 


Inft.  1.  ii.  t.  12.  §  I.  *  Swinb.  p.  ii.  §  5. 

Cod.  1.  vi.  t.  22. 1.  3. 
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there  is  no  fettlement,  nor  k  local  ufage,  in  their 
favor;  for  they  have  no  abfolute  and  indefea- 

T>S\\ji  Tja^y    v\     *»iV»    qVfl 

flble  claim  by  thft*w<r*/lufei 

This  lead«  us  to  inquire  what  kinds  of 
goods  cannot  be  bequeathed  •>  of  which  there 
are  feveral  '  forts,  i  .  A  chattel,  of  which  a 
man  isjointenant  with  another,  cannot  be  be- 
queathed  away,  but  the  claim  by  furvivorlhip 
will  take  place.  2.  A  man  cannot  by  his 
will  difpofe  of  goods,  which  he  poiTefTes  not  ii* 
his  own  but  in  another  's  right,  as  adminiftra- 
tor  or  the  like.  3.  Them  antient  jewels  and 
regalia  of  the  crown,  which  are  heirlooms* 
cannot  pafs  by  the  will  of  the  reigning  mo- 
narch, as  was  holden  by  divers  judges  of  this 
realm,  and  doctors  of  the  canon  and  civil  law, 
alTembled  in  the  exchequer  chamber  on  the 
death  of  Henry  the  fourth.  4.  Things  be- 
longing to  a  corporation  aggregate  are  not  fub- 
ject  to  any  teftamentary  difpofition  made 

twoib  or!)  oj'bsjtblioi  i^dfian    njbd  tnwo 


*  By  divers  ftatutes  the  teftamentary  power  is  extended  orer 
England  and  Wales,  with  an  exception  of  the  city  of  Chefter, 
and  fuch  other  places,  if  any,  not  being  within  the  province  of 
Ybrk,  the  city  of  London,  or  principality  of  Wales,  as  may  have 
fuch  reftridive  cuftom.     (t  Inft.  176.  b.  n.  5.  I3th  ed.) 

*  Swinb.  p.  iii.  §  6.  m  Fhz.  abr.  t.  Executors  108. 

thereof 
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thereof  by  the  head  of  fuch  corporation,  as  by 
the  mailer  of  a  college.     5.  The  goods  of  the 
church  cannot  be  alienated  by  teilament ;  but 
the  corn  growing  on  the  glebe  may  be  be- 
queathed by  the  reftor.     6.  Such  things  as 
defcend  to  the  heir  at  law  together  with  the 
land  to  which  they  appertain,   and  do  not 
veil  in  the  adminiilrator  in  cafe  of  inteilacy, 
cannot  be  difpofed  of  by  will,  unlefs  the  land 
itfelf  is  capable  of  being  devifed;  as  all  eilates 
now  are,   which  are   holden  in  fee  iimple. 
Therefore  if  a  man  bequeath  the  trees  or  the 
grafs  growing  on  an  eilate,  of  which  he   is 
feifed  in  right  of  his  wife,  thefe  bequeils  will 
not  pafs.     But  if  being  fo  feifed,  he  fow  the 
land,  and  bequeath  the  corn  growing  there- 
from, and  die  before  the  corn  is  reaped,  in 
this  cafe  the  legatary  mall  have   the  corn, 
and  not  the  wife.     The  reafon  of  the  diffe- 
rence is,  that  trees  are  parcel  of  the  freehold, 
and  defcend  together  with  the  land  to  the 
heir :  but  corn  mall  go  to  the  executor,  as 
parcel  of  the  teilator's  goods.     Thus  alfo  it 
feems,  that B  if  even  tenant  in  tail  devife  the 
trees  growing  on  the  eilate,  the  claim  of  the 
iiTue  in  tail  will  take  place  of  that  of  the  le- 

r  1 1  Co.  50.  a. 

gatee. 
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gatee.  7.  To  thefe  inftances  we  may  add  the 
cafe  of  paraphernalia,  fpoken  °  of  in  a  late  lec- 
ture. 8.  Laftly,  there  is  another  bound  or 
limit,  which  juftice  hath  prefcribed  to  the 
power  of  bequeathing.  For  where  the  debts 
of  a  teftator  exceed  the  value  of  his  perfonal 
effedls,  nothing  can  be  effectually  bequeathed 
by  him,  in  prejudice  of  his  creditors. 

1 
In  taking  which  account  of  debts,  p  funeral 

expences  are  to  be  included,  according  to 
the  deceafed  perfon's  condition  in  life  ;  and 
they  have  a  general  priority  of  other  de- 
mands. 

The  whole  clear  reiidue  of  a  teftator's 
perfonal  eftate,  over  and  above  what  will 
fatisfy  his  debts  and  funeral  expences>  may 
be  bequeathed  by  him>  either  where  no 
heal  cuflom  interferes  to  the  contrary^  or 
where  altho  the  teftator  lives  in  a  diftrict 
fubject  to  fuch  ufage,  he  dies  without  a 
wife  and  childlefs.  But  if  he  lived  within 
the  influence  of  fuch  territorial  ufage,  and 
left  a  wife  or  child  or  both,  fo  much  only  of 


•  Ant.  405. 

v  3  Inft.  203.     i  Sal.  296.    4  Burn.  ted.  law  252. 

VOL.  II.  H  h 
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the  clear  rcfidue  aforefaid  can  be  bequeathed 
by  him,  as  the  cuftom  allows. 

In  a  former  1  ledture  I  have  taken  fome 
notice  of  conftru<5tive  revocations  of  devifes. 
The  like  principles  are  adopted  by  the  fpi- 
ritual  courts  in  regard  to  wills  of  perfonalty. 
Marriage  r  and  iflue,  but  neither  "  it  feems 
feparately,  is  a  conftrudlive  revocation.  And 
r  where  a  widower  having  children  by  his 
former  wife,  married  again  and  had  iflue,  it 
was  holden  no  revocation ;  marriage  and  iflue 
being  no  legal,  but  only  a  conftruclive,  revo- 
cation, and  therefore  to  be  rebutted  by  evi- 
dence ;  and  in  this  cafe  there  were  circum- 
fiances  againfl  a  revocation. 

It  may  now  farther  be  inquired,  who  are 
capable  of  being  executors,  and  of  taking  a 
legacy.  Here  the  civilians  are  very  copious,  as 
for  inftance  in  confidering  where  baftardy 


1  Ant  370  &c. 

f  Lord  Raym.  441.  I  Wms.  304.  &  n.  Braddyl  v.  Je- 
kyll,  before  fir  George  Lee,  in  or  about  1752. 

•  Not  iffue  only.   Dougl.  37.  n. 

1  Thompfon  &  Myal  v.  Shephard  &  Duffield,  before  Dr. 
Calvert,  in  the  prerogative  court,  Dec.  I779>  who  pronounced 
for  the  will.  An  appeal,  I  underiland,  was  intended,  but  compro- 
Hiifed  after  the  death  of  the  iflue  of  the  fecond  marriage. 

4-  fhall 
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fhall  be  a  difqualifkation,  in  which  u  cafe  they 
lay  down  their  rules  with  many  "  ampliations' 
and  limitations,  as  they  are  called.  But  with 
us  this  learning  lies  in  a  narrow  compafs. 
For  if  we  except  perfons  attainted  of  treafon 
or  felony,  outlaws,  and  fuch  others  as  are 
fpecified  in  a  few  v  penal  acts  of  parliament 
againft  popery,  there  feems  no  incapacity 
of  being  an  executor  or  legatee.  Thus  in- 
fants and  married  women  may  not  only  take 
a  legatary  gift,  but  may  be  appointed  to  the 
execution  of  a  teftament.  And  *  fo  alfo,  it 
feems,  may  any  corporation  aggregate  -,  tho 
of  this  fome  doubts  x  have  formerly  been 
raifed. 

In  the  cafe  of  an  infant  executor,  it  is  ne- 
ceflary  to  appoint  an  y  adminiflrator  during 
his  minority ;  whofe  fubftituted  power  regu- 
larly ceafes,  when  the  infant  arrives  at  feven- 
teen  years  of  age.  But  z  if  an  adminiftrator 
mould  be  appointed  during  the  minority  of  an 

11  Swinb.  p.  v.  §  7 ;  but  thefe  rules,  I  apprehend>  are  not  in 
force  in  this  country  and  age. 

»  See  poft.  527  &c.      w  Swinb.  p.  v.  §  I. 

*  Wentw.  17. And  fuch  corporation  may  appoint  certain 

individuals  to  be  fyndics,  and  to  receive  adminiftration  with  the 
will  annexed,  (i  Black,  comm.  28.  n.) 

y  5  Mod.  395.    T.  Jon.  48.    z  \  Sal.  39.    Comb.  475. 

H  h  2  infant 
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infant  a dminiftrator,  fuch  delegation  of  authority 
would  not  determine,  till  the  infant  were  of 
the  full  age  of  twenty-one ;  becaufe  an  exe- 
cutor indeed,  by  the  pra&ice  of  the  civilians, 
may  take  that  office  upon  him  at  feventeen, 
but  an  adminiftrator,  being  created  by  ftatute, 
the  time  of  bis  full  age,  mufl  be  governed  by 
the  common  law.  However,  no  a  one,  under 
the  age  of  twenty-one,  can  now  obtain  a  grant 
of  letters  of  adminiftration  fcom  the  fpiritual 
court,  becaufe  b  fuch  perfon  muft  enter  into 
a  bond  faithfully  to  adminifter,  which  fecurity 
cannot  legally  be  given  before  the  age  of  ma- 
jority. 

Belides  the  more  ordinary  fort  of  executors 
and  adminiftrators,  and  adminiftrators  during 
minority,  there  are  others  of  a  temporary 
appointment,  as  adminiftrators  pendcnte  lite, 
where  the  right  to  adminiftration  is  in  con- 
teft  in  the  fpiritual  court,  and  adminiftrators 
durante  abfentld  executoris,  where  the  execu- 
tor mentioned  in  the  will  happens  to  be  be- 
yond the  feas.  There  is  like  wife  another  fort 
of  executor,  not  unfrequently  mentioned  in 
our  books,  who  is  called  an  c  executor  defon 

» i  Sal.  39.  »St.  22  &  23.0.  II.  c.  10. 

•  St.  43  El.  c.  8. 

tort% 
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tort,  of  his  own  wrong,  and  who  takes  upon 
him  the  office  by  intrufion,  not  being  fo  con- 
ftituted  by  the  deceafed,  nor  (for  want  of  fuch 
appointment)  fubftituted  by  the  ordinary  to 
adminifter.  If  d  fuch  intruder  poflefs  him- 
felf  of  the  goods  of  the  deceafed,  or  fell  them, 
he  hereby  becomes  an  executor  of  his  own 
wrong. 

It  has  been  laid  e  down,  that  if  there  be 
a  rightful  executor  or  adminiftrator,  taking 
the  goods  will  only  make  the  taker  a  tref- 
pafier,  and  liable  to  the  legal  reprefentative. 
But f  in  that  cafe,  to  fell  them  or  receive  the 
price  are  acts  fufficient  to  conftitute  an  exe- 
cutor of  his  own  wrong.  The  exiftence  of 
fuch  acts  is  to  be  tried  by  a  jury,  the  refult  of 
them  is  matter  of  law  for  the  confideration  of 
the  court ;  and  flight  circumftances  will  avail. 
It  feems  clear  alfo,  that  when  an  executor 
of  his  own  wrong  is  fo  conftituted,  he  is  liable 
to  be  called  upon,  not  only  by  the  rightful 
executor,  and  by  the  creditors  of  the  deceafed, 

d  5  Co.  33.  b. 

*  5  Co-  34- a- 

f  2  Duriu  &  Eaft  97  &c.  597, 

Hh  3  but 
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but  alfo  by  r  the  legatees,  named  in  the  will, 
fo  far  as  the  goods,  which  he  has  wrongfully 
adminiftcred,  will  extend. 

I  have  not  hitherto  taken  occafion  to  men- 
tion, that  wills  of  perfbnalty  are  divided  into 
written  and  nuncupative, 

The  feveral  requifites,  which  are  now  ne- 
ceflary  to  fubftantiate  and  carry  into  execu- 
tion a  nuncupative  will,  are  exprefled  with 
clearnefs,  in  the  ftatute  b  of  frauds,  by  which 
they  are  enacted. 

A  will  in  writing  is  not  confined  to  any 
certain  form.  A  '  writing,  purporting  to  be 
an  indenture,  but  by  the  party  executing  it 
called  his  will,  has  been  confidered  as  a  tefta- 
mentary  inflrument.  And  in  every  day's 

*Noy  13.  Swinb.  339.  (ed.  1743.)  3  Durn.  &  Eaft  587 — 
590. — But  he  can  neither  bring  an  aftion,  as  executor,  nor  retain 
the  effects  of  the  deceafed  in  fatisfaftion  of  a  debt  or  legacy, 
claimed  by  himfelf.  (Switvb.  339.  ed.  1743.  Bro.  t.  adminiftra- 
tors  and  adminiftration  pi.  8.  Mo.  527.  3  Durn.  &  Ealt587— 
590.  See  Vin.  abr.  t.  executors,  F.  a.  2,  3,  4.)— In  general, 
however,  an  executor  of  his  own  wrong  is  not  liable  de  bonis 
fropriis,  but  only  fo  far  as  he  has  wrongfully  adminiftered  the  ef- 
fedls  of  the  deceafed.  (Harr.  Juftin.  87.  n.  and  cites  i  Mod. 
313,  4.  Swinb.  337.  ed.  1743 „) 

fc  29  C.  II.  c.  3.  §  19,  20, 2i.  *  Ca.  temp.  Finch.  195* 

practice, 
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practice,  very  irregular  and  illiterate  compo- 
fitions,  if  the  intention  is  at  all  intelligible, 
are  allowed  to  have  the  fame  validity. 

The  civilians  k  maintain,  that  the  naming 
of  an  executor  is  of  the  eflence  of  a  tefta- 
mentj  and  this  '  idea  has  been  formerly  recog- 
nifed  by  the  judges  of  the  common  law.  But 
it  was  admitted,  that  m  if  the  ordinary  com- 
mit adminiftration  with  the  will  annexed,  in 
which  no  executor  is  named,  any  legatee  may 
fue  fuch  administrator  for  his  legacy  in  the  fpi- 
ritual  court.  And  n  the  judges  of  the  fupe- 
rior  courts  have  fince  conlidered  a  will,  in 
which  no  executor  is  named,  as  effectual  to. 
all  intents  and  purpofes. 

A  codicil  may  perhaps  be  juftly  defcribed  to 
be  a  teflamentary  difpofition,  fubfequent  to  a 
will,  and  by  which  the  will  is  altered,  ex- 
plained, added  to,  Subtracted  from,  or  con- 
firmed by  way  of  republication ;  but  in  nq 
cafe  totally  revoked.  Codicils  were  never 
thought  to  require  the  appointment  of  a  new 

k  Swinb.  p.iv.  $  2.  J'Noy  12,  »  Ibid. 

*  2  Ch,  R.  112.    Ld.  Rayni.  1282. 

H  h  4  executor 
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executor  to  carry  them  into  execution ;  nor, 
on  the  other  hand,  is  it  any  objection  to 
them,  or  to  the  will,  if  they  contain 
fuch  nomination  j  which  may  be  collected 
from  Swinburne,  '  but  is  awkwardly  ex- 
prefled. 

It  is  the  general  duty  of  executors  and  ad- 
miniflrators  to  reprefent p  the  teftator  or  in- 
teftate,  in  refpedt  both  'to  debts  and  credits, 
affecting  his  perfonal  eftate  j  and  where  there 
is  a  will,  to  prove  it,  and  carry  it  into  exe- 
cution. A  codicil  or  codicils,  if  duly  ad- 
miffible,  are  to  be  proved  with  the  will  in 
the  ecclefiaflical  court.  And  other  *  paper 
writings,  purporting  to  be  of  a  teftamentary 
nature,  tho  they  do  not  amount  to  codicils,  or 
cannot  with  propriety  be  fo  fliled,  may  be 
likewife  proved,  according  to  the  difcretion  of 
the  fpiritual  judge  5  and  if  made  after  a  will, 
they  may  control  it,  as  by  increafing  or  dimi- 
niming  the  legacies  thereby  bequeathed. 


•P.i.  §5. 

P  The  executor  more  fully  reprefeats  his  teftator,  than  an  heir 
his  anceflor.  For  if  a  man  enter  into  an  obligation,  the  execu- 
tor is  bound  of  courfe,  but  not  the  heir,  except  by  exprefs  words, 
(i  Inft.  209.3.  b.  2  Saund.  136. ) 

*  1  Ch.  rep.  265. 

*  A  le- 
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A  legacy  r  is  a  teflamentary  gift  to  be  paid 
by  the  executor  or  adminiftrator,  that  is, 
it  is  not  lawful  for  the  legatary  to  take  it  by 
his  own  fole  authority,  and  without  the  exe- 
cutor's aflent.  For  all  the  perfonal  effects  of 
the  deceafed  veft  in  the  executor :  which  is 
true  alfo  of  *  chattels  real.  Thus,  if  a  term 
of  years  be  bequeathed,  and  the  legatee  there- 
of bring  an  ejectment  to  recover  pofleflion, 
it  is  neceflary  that  he  fhould  prove  the  aflent 
of  the  executor  to  fuch  bequeft,  tho  plaufible 
evidence  will  perhaps  fuffice.  It  is  alfo  now 
fettled,  that  a  '  mere  perfonal  legacy  may  be 
fued  for  and  recovered  in  an  action  at  common 
law,  as  well  as  in  the  fpiritual  court,  if  any 
aflent  thereto  by  the  executor  can  be  eila- 

blifhed  in  proof. But  as  in  teflamentary 

matters,  the  court  of  chancery  exercifes  a 
concurrent  jurifdiction  with  the  fpiritual 
court,  the  distinctions,  taken  in  regard  to  le- 
gacies, may  more  properly  be  confidered, 
when  I  come  to  treat  offw'fs  in  equity.  In 
the  mean  while,  I  mail  revert  to  the  probate 


r  Swinb.  p.  i.  §  6. 

•  They  are  an  indifcriminate  part  of  the  perfonal  eftate;  an4 
a  leafe  for  years,  purchafed  after  the  date  of  a  will,  will  pafs  by 
it,     (3  Wins.  169.  n.) 

*  Cowp.  284.  289. 

Of 
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of  wills,  which  is  a  fort  of  armour,  ufed  by 
an  executor  in  fuing  others  and  defending 
himfelf  againft  their  fuits. 

The  following  obfervations  on  this  head 
are  extracted  from  a  cafe,  in  which  the  court 
of  exchequer  gave  an  elaborate  judgment, 
founded  on  fludious  refearches  into  anti- 
quity. 

•4  *  .  »-'.*  •   -  »        *»  il*          %V  V 

The  •  manner  of  authenticating  wills  in 
the  antient  civil  law  much  refembled  our 
practice  of  inrolling  deeds  in  a  court  of  record, 
except  that  the  Roman  teftaments  were  kept 
fecret  during  the  life  of  the  teftators.  But 
where  legacies  were  bequeathed  to  the  church 
or  other  pious  ufes,  the  bifhops  were  to  fue 
for  the  fame,  and  fee  to  the  adminiftration 
thereof;  and  this  firft  introduced  their  power 
of  intermeddling  with  the  probate  of  wills, 
which  had  belonged  to  and  was  a  proper  ob- 
je£t  of  temporal  authority.  Yet  they  foon 
received  a  check  from  JufHnian,  who  in 
flrong  terms  prohibited  the  ecclefiaftical  ju- 
rifdictions  from  interfering  in  teftamentary 
caufes.  Under  the  papal  canon  ^law,  efforts  • 

•  Str.  666—673. 

were 
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were  made,  not  only  to  revive,  but  to  extend, 
this  kind  of  authority.  But  the  refult  feems 
to  have  been,  that  wills  were  not  holden  to 
be  of  ecclefiaftical  cognizance  in  their  own 
nature,  but  only  fuch  wills  as  were  made  for 
pious  ufes.  Thus  Lyndwood,  a  very  eminent 
canoniffc  of  this  country,  refers  v  the  eccle- 
fiaftical  jurifdiction  for  the  probate  of  wills  in 
England  to  cuflom  merely,  and  not  to  the 
civil  or  canon  law.  For  there  is  little  doubt, 
but  that  while  the  bifhop  and  the  earl  fate 
together  in  the  county  court,  and  that 
tribunal  preferved  its  early  conftitutional 
fplendor,  the  probate  of  wills  was  difpatched 
in  no  other  place.  When  the  ecclefiaftical 
was  feparated  from  the  fecular  authority,  it 
is  fuppofed,  that  advantage  was  taken  of  an 
expreffion  in  a  charter  of  Henry  the  firfr, 
intimating,  that  the  perfonal  eilate  is  to  be 
difpofed  of  for  the  good  of  the  foul  of  the 
deceafed.  But  a  grant  of  Richard  the  firfl, 
while  he  was  in  captivity,  much  more  ex- 
plicitly confirms  the  clerical  jurifdiction. 
Still  this  fubject  being  confeffedly  mixti  fori, 
there  was  no  pretence  for  preventing  the 
county  court  from  interfering  in  teftarrjen- 

7  Prov.  174. 

tary 
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tary  caufes,  till  by  a  charter  of  the  fecond 
year  of  Richard  the  fecond,  the  county  courts 
were  injoined  not  to  proceed  in  matters  of 
ecclefiaftical  cognizance ;  from  the  date  of 
which  charter,  ftrengthened  as  it  was  with 
the  character  and  circumftances  of  the  times, 
we  may  compute  the  fole  authority  of  the 
fpiritual  judge  in  authenticating  the  probate 
of  wills,  with  an  exception  however  of  cer- 
tain courts  baron,  that  have  had  probate  of 
wills,  time  out  of  mind,  and  have  always  con-* 
tinued  that  ufage. 

The  w  feal  then  of  the  ecclefiaftical  court 
authenticates  the  will ;  and  cannot  be  con- 
tradicted :  the  determination  there  muft  be 
final.  For  there  is  no  way  to  prove  a  will 
relating  to  chattels  in  the  temporal  courts, 
nor  *  can  they  make  a  judgment  contrary  to 
what  was  made  in  the  ecclefiaftical  tribunal. 
Therefore  if  a  probate  be  fhewn  under  the 
feal  of  the  ordinary,  it  cannot  be  given  in 


W3  Durn.  &  Eaft  125 — 133. 

*  If  fraud  in  procuring  the  will  be  charged,  that  is  no$  a 
fufikiervt  ground  to  impeach  the  probate  in  a  court  of  equity. 
But  if  the  next  of  kin's  confent  to  the  probate  were  fraudulent- 
ly obtained,  that  may  be  taken  cognizance  of  in  a  court  of 
equitable  jurisdiction.  (Mitf.  206,  7.  zd  ed.  and  fee  i  Atk. 
630.) 

evidence, 
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evidence,  that  the  will  was  forged,  or  that 
the  teftator  was  of  unfound  mind,  or  that 
another  perfon  was  executor ;  but  it  may  be 
given  in  evidence,  that  the  feal  was  forged, 
or  that  there  were  bona  notabilia ;  becaufe  that 
is  not  in  contradiction  to  the  real  feal  of  the 
courts,  but  it  admits  and  avoids  it.  And  fince 
the  ecclefiaftical  courts  have  the  probate  of 
wills  now  fettled  by  cuftom,  the  temporal 
courts  cannot  prohibit  them  in  their  inquiries, 
whether  the  teflator  were  of  found  mind  or 
not,  or  whether  the  will  ke  revoked  or  not ; 
becaufe  thofe  points  are  neceflary  to  be  afcer- 
tained  for  authenticating  the  will. 

But  courts  of  equity,  as  I  have  before 
mentioned,  may  hold  plea  concerning  a  le- 
gacy, and  likewife  concerning  the  bequeft  of 
the  refiduum,  (which  is  but  a  legacy)  confi- 
dering  the  executor  as  a  truftee,  and  the  in- 
tention of  the  teftator  as  certain  trufts  to  be 
performed.  They  y  may  alfo,  as  it  mould 
feem,  in  extraordinary  cafes,  direct  proper 
iflues  to  be  tried  by  a  jury,  touching  matters 
of  fraud  and  furprife,  in  obtaining  particular 
bequefts. 


r  Str.  673. 

Farther, 
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Farther,  if  a  temporal  matter  be  pleaded  in 
bar  of  an  ecclefiaftical  demand,  the  ecclefi- 
aflical  judge  muft  have  regard  to  the  law  of 
the  land,  or  elfe  he  will  be  prohibited  by  the 
temporal  courts.  As  if  payment  be  pleaded 
in  bar  of  a  legacy  fued  for,  and  there  be  but 
one  witnefs  to  prove  fuch  payment,  which 
proof  the  ecclefiaftical  court  will  not  admit, 
becaufe  the  civil  law  requires  more  witnefles 
than  one,  this  is  caufe  for  awarding  a  prohi- 
bition. 

Laftly,  if  a  *  legacy  be  charged  on  land,  or 
to  arife  from  the  fale  of  a  real  eftate,  it 
is  recoverable  only  in  courts  of  equity,  and 
cannot  be  fued  for  in  the  fpiritual  jurif- 
di&ions. 

Wills  a  may  be  proved  in  England  either 
in  the  common  or  folemn  form  -,  the  former 
of  which  proceeds  without  any  citation  of 
fuch  perfons  as  might  be  interefted,  the  other 
requires  fuch  citation. 

If  b  the  teftarnent  be  written  with  the  tefta- 
tor's  own  hand,  the  depofitions  of  fubfcribing 

*  Hob.  365.     a  Swinb.  p.  vi.  §  14.     2  Black,  comm.  508. 
»  Swinb.  p.  iv.  §  28.    Gilb.  260. 

witneffes 
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witnefTes  are  unneceffary  to  prove  it.  Nei- 
ther is  e  it  invariably  requifite,  that  the  tef- 
tator  fhould  fubfcribe  his  name,  or  put  his 
feal,  to  make  it  valid.  For  without  thofe 
confirmations,  if  the  writing  be  perfedjt  and 
fully  finished,  it  may  be  effedtual  as  a  will. 
But d  if  it  be  neither  written,  nor  fubfcribed, 
by  the  teftator,  it  fhall  not  prevail  as  his  will, 
unlefs  it  were  fealed  by  him,  or  unlefs  it  be 
proved  to  have  been  written  by  his  com* 
mand. 

When  by  any  means  the  will  is  proved  to 
the  circumfpecl:  fatisfaclion  of  the  ordinary, 
the  original  muft,  as  fir  William  Blackftone/ 
obferves  %  be  depofited  in  the  regiftry  of 
fuch  ordinary,  under  whofe  official  feal  a  co- 
py thereof  is  made  out  in  parchment,  and 
delivered  to  the  executor,  or  administrator 
with  the  will  annexed,  together  with  a  certi- 
ficate of  its  having  been  proved  before 
him,  all  which  is  ufually  ftiled  "  the  pro- 
bate" 


«  Swinb.  p.  vii.  §  13. 

*  Swinb.  p.  iv.  §  28. 

*  a  Black,  comtn.  508. 

After 
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After  thefe  concife  obfervations  on  fubjedts, 
which  like  mod  other  legal  topics,  would 
have  admitted  of  very  copious  amplification, 
I  proceed  ftill  more  briefly  to  mention  the 
nature  of  fucceffion  to  perfonal  eftates  in  cafes 
of  inteftacy. 

Such  inteftacy  may  be  either  general  or  par- 
tial: that  is,  either  the  whole,  or  part  only, 
of  that  furplus,  which  mall  remain  after 
fatisfadion  of  debts  and  funeral  expences, 
and  which  the  teftator  has  in  his  power  and 
difpofal,  may  be  well  and  fufficiently  be- 
queathed away  by  his  will.  The  whole  is 
frequently  difpofed  of  by  appointing  a  refi- 
duary  legatee,  to  take  all  that  mail  remain 
after  payment  of  funeral  expences,  debts,  and 
particular  legacies.  In  what  cafes  an  execu- 
tor, as  fuch,  mail  or  mall  not  Hand  in  the 
place  of  a  refiduary  legatee,  and  retain  the 
iinal  remnant  of  a  teftator's  perfonal  eftate 
for  his  own  benefit,  or  only  receive  it  in  truft, 
to  be  diftributed  among  fuch  tefla tor's  next 
of  kin,  has  frequently  been  an  agitated  quef- 
tion,  in  chancery,  as  will  be  taken  notice  of 
under  its  proper  head.  Where  fuch  final 
remnant  is  to  be  fo  diftributed,  there  is  a 
partial  inteftacy.  There  happens  a  general 

inteftacy, 
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inteftacy,  either  where  there  is  no  wfll  ac- 
tually exifting,  or  none  that  can  be  duly 
proved. 

Formerly  the  granting  of  adminiftration 
Was  exercifed  by  the  ordinary  with  a  very 
arbitrary  latitude;  altho  f  we  are  told  this 
power  did  not  belong  to  him  from  any  in- 
trinfic  right,  but  that  he  only  enjoyed  it  by 
the  conceflion  of  princes.  Afterwards  by  a 
ftatute  e  of  Henry  the  eighth,  he  was  required 
to  grant  adminiftration  to  the  widow,  or 
next  of  kin,  of  the  deceafed,  or  to  both. 
But  flill  the  adminiflrator,  or  adminiflrator 
with  the  will  annexed,  might  retain,  to  his 
own  benefit,  the  furplus  after  payment  of 
debts,  (and  of  legacies,  where  there  was  a 
will,  altho  no  executor)  and  was  not  com- 
pellable  to  pay  fuch  furplus  over  to  the  next 
of  kin,  until  the  time  of  paffing  the  flatute  h 
of  diflributions.  Now,  however,  by  this  laft 
mentioned  law,  the  *  adminiflrator  mail  dif- 
tribute  what  remains  clear  of  the  inteflate's 


*  i  Lev.  159.  *2iH.  VIII.  c.  5. 

h  22  &23  C.II.  C.  10. 

1  This  does  not  control  the  cuftom  of  London,  but  where  a 
citizen  of  that  city  dies  inteftate,  his  adrainiftrator  is  Hill  intitled 
to  retain  a  third.  (T.  Jon.  204.) 

VOL.  II,  Ii  goods. 
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goods,   after   debts,    funerals,   and  juft   ex- 
pences  allowed,  to  his  wife,  children,  or  next 
of  kin ;  that  is,  one  third  to  the  wife,  and  the 
reft  to  the  children,  or  if  any  of  them  be 
dead,    their   legal    reprefentatives,    (meaning 
defcendants)  in  equal    proportions;  but  any 
child,  advanced  in  the  parent's  life  to  the  va- 
lue of  the  dividend,  mall  have  no  mare  with 
the  other  children,  except  he  be  the  heir ;  if 
advanced,  but  not  to  the  value,  he  mall  have 
fo  much  as  will  make  his  mare  equal  with 
thofe  of  the  other  children ;  and  the  heir  at 
law  mall  have  an  equal  fhare  with  the  reft, 
tho  advanced  in  his  father's  life,  without  re- 
gard to  his  land  by  defcent,  or  other  con- 
fideration.     If   there   are    no   children,   nor 
reprefentatives     (meaning     defcendants)     of 
them,  a  moiety  mall  be  to    the    wife,    the 
other  moiety  equally  to  the  inteftate's  next  of 
kin,  in  equal   degree,   and  their  reprefenta- 
tives ;  provided  no  reprefentatipn  be  allowed 
among  collaterals  after  brothers'  and  fitters' 
children.     If  there  is  no  wife,  all  mall  be 
diflributed  to  the  children ;  if  no   wife  nor 
children,   all  to  the  next  of  kin.      By  the 
ftatute  of  frauds k,  pafTed  a  few  years  after- 

"290.11.  c.  3.  §25. 

wards, 
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wards,  the  legiflature  declared,  that,  in  cafe 
of  a  feme  covert  dying  inteftate,  nothing  in 
the  former  act  mould  be  conftrued  to  deprive 
the  hufband  of  the  whole  of  her  effects.  And 
both  thefe  important  laws  were  made  perpe- 
tual by  the  fame  ftatute  \  with  this  alteration, 
that  if  after  the  death  of  a  father  any  of  his 
children  mould  die  inteftate  without  wife  or 
children,  in  the  life  of  the  mother,  every  bro- 
ther and  fifter,  and  the  reprefentatives  of 
them,  mall  have  an  equal  mare  with  her. 
This  was  a  great  defalcation  of  her  claim 
under  the  prior  law;  for  me  was  thereby, 
and  the  father  ftill  is,  intitled  to  the  whole. 

The  ftatuce  of  diftributions  feems  to  have 
been  conftrued  with  a  retrofpective  efficacy; 
for  m  if  a  perfon  died  inteftate  before  the  paf- 
ling  of  it,  and  afterwards  adminiftration  were 
granted,  the  fame  rules  of  diftributing  his 
effects  were  to  be  obferved.  It  is  a  kw  ap- 
parently framed  with  great  perfpicuity;  yet 
it  has  been  explained  by  feveral  forenfic  de- 
cifions.  As  general  points,  it  is  clear,  that 
m  brothers  and  iifters  of  the  half  blood  have 
an  equal  mare  with  thofe  of  the  whole 

1 1  J.  II.  c.  17.        m  2  Vern.  642.        B  Sho.  ca.  parl.  108. 

I  i  2  blood: 
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blood :  and  that  °  lineal  defendants  are  ad- 
mimblc  as  reprefentatives,  however  remote 
in  degree.  It  has  alfo  been  determined, 
that  p  a  grandmother  wholly  excludes  an  aunt  •, 
and  that  a  q  great  nephew  is  not  intitled  to 
any  diftributive  {hare,  where  there  is  a  ne- 
phew. 


Such  are  the  means  of  acquiring  perfonal 
property  by  teftament,  and  by  fucceffion  in 
cafes  of  inteftacy.  Thefe  were  the  laft 
titles  to  goods  and  chattels,  of  which  I 
propofed  to  treat.  I  (hall  therefore,  in  my 
next  difcourfe,  begin  upon  the  third  general 
head  of  this  courfe  of  lectures,  which  will 
include  under  the  term  ACTIONS,  firft,  cri- 
minal profecutions ;  fecondly,  private  actions 
at  law  j  and  laftly,  fuits  in  equity. 

•  T.  Ray.  500.  *  i  Wins.  41.  *  i  Wins.  25. 
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LECTURE      XXXVI. 

Of  puni/hments  in  general,  and  the  more  general 
clajjes  of  temporal  offences  as  confidered  in  the 
laws  of  England. 

OU  R  attention  is  now  to  be  directed  to  the 
third  general  head  of  this  courfe  of  lec- 
tures, which  I  have  intitled  ACTIONS,  ufing 
that  term  in  a  flill  larger  fenfe  than  lir  Ed- 
ward Coke, a  and  including  under  it,  according 
to  the  threefold  divifion  which  I  propofed  to 
obferve j  firfl,  criminal  profecutions ;  fecondly, 

•  i  Inft.  284.  b. 

I  i  4  prfoat* 
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private  attions  in  courts  of  common  law  -t  and 
laftly,  fuits  in  equity. 

Moil  parts  of  b  our  penal  code  are  eafy  to 
be  underftood.  But  offences  of  different  de- 
grees of  guilt  are  fo  very  numerous,  that  to 
take  notice  of  them  all  would  leave  no  room  for 
fuch  other  fubjects  as  are  in  general  more  in 
need  of  explanation,  por  thefe  reafong  I  (hall 
fpeak  very  concifely  of  crimes  and  punifti- 
ments,  thinking  it  however  proper  to  make 
fome  obfervations  on  them,  by  way  of  intror 
duction  to  thofe  lectures,  in  which  the  modes 
of  profecution  will  be  confidered. 

I  have  formerly  obferved  that  the  c  higheft 
authority  which  man  can  poffibly  exercife  over 
man  is  that  of  legiflation.  The  force  even  of 
legiflative  power  is  then  greateft,  when  punifli- 
ments,  efpecially  of  the  capital  kind,  are  en-r 


*  There  are  very  few  juridical  writers,  whofe  compilations 
are  more  full  of  ufeful  knowledge,  or  more  methodically  digefted 
even  down  to  the  minute  fubdivifions,  than  the  pleas  of  the 
crown  by  Mr.  ferjcant  Hawkins.  In  this  admired  and  authori 
tative  work,  (of  which  the  lateft  edition,  with  the  neceffary 
note?  and  correclionaj  is  to  be  reforted  to)  the  ftudent  will 
readily  find  information  in  almoft  every  point  of  law  relating  tq 
ciimes  and  punifhments. 

f  £lem.  jur.  led.  III. 
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acted  as  the  confequence  of  guilt.  The  mo- 
ral lawfulnefs  of  exerting  this  dominion,  as  to 
crimes  that  are  mala  in  fe,  and  atrocious  of- 
fences by  the  primary  law  of  nature,  is  undif- 
puted.  Where  offences  either  againft  what 
is  called  the  fecondary  law  of  nature,  or  thofe 
againft  pofitive  inftitution  merely,  are  punifhed 
with  death,  this  muft  be  juftified,  if  at  all, 
on  principles  of  urgent  neceffity,  not  on  views 
of  expedience,  nor  perhaps  on  that  common 
idea  of  rendering  certain  kinds  of  property, 
ufually  expofed  to  depredation,  more  fecure 
from  theft.  Of  fuch  neceffity  indeed  the  le- 
giflature  is  to  judge.  It  is,  I  apprehend,  the 
moral  duty  of  a  fubject  peaceably  to  undergo 
the  punifhment  which  the  laws  of  his  coun- 
try inflict,  tho  more  than  proportioned  to  his 
crime.  Which  ©pinion  may  be  feen  moft 
elegantly  inforced  by  Plato,  in  the  difcourfe 
which  d  Socrates  is  fuppofed  to  have  had  with 
Crito,  a  little  before  the  death  of  that  genuine 
philofopher.  But  indeed e  the  Platonic  prin- 


d  Where  by  a  happy  profopopoeia  the  laws  are  made  to  ex- 
poftulate  on  the  ingratitude  of  their  being  difregarded  by  thofe, 
>yhom,  from  their  infancy,  they  have  protected  in  the  enjoyment 
pf  every  civil  right. 

f  Barb,  on  Gr.  de  j.  b.  &  p.  b.  ii.  c.  20.  $  i. 

ciples 
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ciples  went  much  farther;  for  it  was  holden 
among  that  feet,  not  only  that  we  ought  to 
take  particular  care  not  to  offend,  but  that 
when  a  man  has  been  guilty  of  fome  crime, 
he  ought  immediately  and  fpontaneoufly  to 
haften  to  punifhment  as  the  medicinal  re- 
medy for  vice.  This  f  notion,  as  well  as  other 
Platonic  principles,  feems  ftrongly  coun- 
tenanced by  the  fathers  of  the  Chriftian 
church.  But  I  mall  not  travel  far  into  the 
fentiments  of  philofophical  writers  on  general 
jurifprudence.  Thofe  who  confult  Grotius 
and  PufFendorf  on  the  fubject  of  punifhment 
will  find  much  entertainment  in  the  way  of 
anecdote  and  quotation;  but  may  perhaps 
think  fome  fundamental  points  unfatisfactorily 
touched  upon,  as  in  particular  the  right  of 
punifhing  in  a  fuppofed  ftate  of  nature B,  that 
is,  of  independent  equality  among  men,  upon 
which,  as  a  hypothecs  framed  for  argument, 
fome  have  fuppofed  the  right  of  punifhing  in 
civil  fociety  greatly  to  depend.  An  exact 
proportion  between  the  crime  and  the  pu- 
nifhment cannot  always,  if  ever,  be  afcer- 

f  Sec  Tayl.  holy  dying,  c.  iii.  §  6  :  and  fee  i  Cor.  v.  6. 
*  Puf.  1.  of  n.  &  n.  b.  viii.  c.  3.  §  2  &c.    Gr.  de  j.  b.  &  p.  1.  u. 
e.  20  §  31    Barb.  ibid.    4  Black,  comm.  c.  I. 

tained, 
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tained.  The h  quantity  and  quality  of  hu- 
man punimment  mufl  in  great  meafure  be 
directed  by  the  advantage  and  public  good 
of  every  commonwealth.  In  punimments, 
(fays  Grotius !)  two  things  are  to  be  conli- 
dered,  the  reafon  why,  which  is  the  dement 
of  the  criminal,  and  the  end  for  which, 
namely  the  advantage  of  punimment ;  and 
this  propofed  advantage  fometimes  relates  to 
the  amendment  and  reformation  of  the  ofFen<- 
der,  but  always  to  the  good  of  the  fociety. 

1 
In  regard  to  the  inflidtion  of  puniihment, 

two  queftions  are  ftated  by  k  Barbeyrac  of 
weighty  confideration.  The  firft  is,  whether 
it  is  better  to  allow  the  judge  to  determine  the 
penalties  for  each  crime,  as  it  falls  under  his 
cognizance,  or  to  regulate  the  kinds  and  de- 
grees of  punimments  by  exprefs  laws.  Such 
a  general  difcretionary  power  is  extremely  dan- 
gerous in  itfelf,  and  repugnant  to  the  free  fpi- 
rit  of  our  municipal  jurifprudence.  Belides,  if 
the  confequences  of  tranfgreffion  be  unknown, 
if  it  be  left  uncertain,  what  proportion  of  pu- 

*  Puf.  I.  of  n.  &  n.  b.  i.  c.  ?.  §  10.  &  b.  viii.  c.  3.  $  23. 
1  De  j.  b.  &  p.  1.  ii.  c.  20.  §  28. 

*  On  Gr.  de-j.  bk  &  p.  b.  ii,  c.  20.  §  24, 

nifhment 
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nifhment  is  to  be  adapted  to  particular  crimes, 
then  either  every  man  ought  to  be  as  compe- 
tently qualified  for  judicial  magiftracy  as  they 
who  actually  prefide  in  that  department,  or  elfe 
the  terrors  of  the  law  will,  from  a  new  caufe,  be 
difpenfed  in  unequal  degrees,  and  will  depend 
on  the  forefight  of  different  underflandings. — 
The  other  queftion  is,  whether  a  judge  can 
inflict  penalties  lefs  (for  doubtlefs  he  cannot 
inflict  greater)  than   thofe  eitablifhed  by  the 
laws,  which  I  think  admits  of  a  Hill  eafier 
folution  than  the  former  theorem.  In  fome  in- 
ferior kinds  of  delinquency,  the  laws  of  this 
country,  and  perhaps  of  many  others,  permit 
judges  within  certain   bounds   to  exercife  a 
difcretionary,  and  in  fome  degree  undefined, 
power  of  punifhment.      But  where  that  is 
not  the  cafe,  where  the  fentenee  is  definitively 
afcertained,  it  can  no  more  be  mitigated  or 
altered  by  the  judicial  magiftrate,  than  he  can 
in  any  other  inflance  afTume  the  character  of 
a  legiflator.     Barbeyrac  inclines  to  the  fame 
fentiments  on  both  the  points. 

The  following  fpeculations  are  alfo  of  an 
int?refli  ig  nature.   Grotius  infifts ',  utfaltem  ab 

1  De  j.  b,  &  p.  1.  u.  c.  20.  §  3.  par,  2. 

aque 
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<zque  nocente  ceque  nocens  puniri  non  debeat.   On 
which  pafTage  Barbeyrac  obferves,  "  this  takes 
place  in  a  ftate  of  nature,  where  ail  men  being 
equal,  have  an  equal  right  of  punifhing;  and 
confequently  there  is  a  fort  of  compenfation 
between  two  perfons  equally  guilty."  Without 
adopting  this  perhaps  ftrangcfentiment,Ithink 
the  commentator  very  juflly  adds,  "  that  Gro- 
tius  did  not  defign  to  extend  the  maxim  fo 
far  as  to  deprive  a  prince  or  a  magiftrate  of  the 
right  of  punifhing  crimes,  of  which  he  knows 
himfelf  guilty.     In  that  cafe  it  is  not  fo  much 
the  prince  or  the  magiftrate  that  punifhes  as 
the  law,  or  the  whole  body  of  the  fociety, 
which    has   invefted   fuch   perfons  with  the 
right  of  correcting  and  chaftifing,   in   their 
name,  thofe  who  mail  do  any  thing  prejudi- 
cial to  the  public  good."     To  the  fame  effect 
Puffendorf  m  alfo  remarks,  "   that   the  cited 
paffage  of  Grotius  does  not  properly  concern 
them,  that  have  public  authority  to  punifh, 
but  only  affects  fuch  people,  as  love  to  cenfure 
and  impeach  others,   barely  upon  their  bwn 
private  authority,  and  out  of  a  pretended  ha- 
tred to  vice,  without  warrant  from  any  obli- 

*  L.  of  n.  &  Q.  b.  viii.  c.  3.  §  7. 

gations, 
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gallons,  which  they  are  under  by  the  duties  of 
their  office  and  place." 

According  to  the  antient  common  law  of  this 
country,  we  might  truely  boaft,  nulli  gentium 
mitiores  placuijje  pcenas ".  But  fmce  the  time 
of  Henry  the  feventh,  acts  of  parliament  have 
been  pafTed  in  moft  reigns,  except  that  of 
Charles  the  firft,  of  a  very  different  tenor. 
Befides  the  feveral  kinds  of  treafon,  we  mall 
readily  find,  by  confulting  the  indexes  to  Ruff- 
head's  edition  of  the  ftatutes,  above  an  hun- 
dred and  fixty  claffes  of  offences  punimable 
with  death,  as  felonies  without,  or  deprived 
of,  the  benefit  of  clergy. 

However  our  laws  have  in  no  age  permit- 
ted any  kind  of  torture  to  inforce  a  difcovery 
and  confeflion  from  a  culprit.  Even  the  "feme 
forte  et  dure,  which  was  ufed  to  compel  a  pri- 
foner  to  put  in  a  plea  of  fome  kind  to  an  in- 
dictment for  a  capital  felony,  is  abolifhed  to  the 
honor  of  the  prefent  age,  by  a  late  ftatute, 
12  G.  III.  c.  20 ;  by  which  it  is  enacted,  that 
if  any  perfon  arraigned  on  any  indictment  or 

n  Liv.  1.  i.  c.  28. 

0  It  is  remarkable,  that  there  fliould  be  any  uncertainty  in 
the  manner  of  executing  this  procefs.  (z  Hawk.  330,  i.  & 
marg.) 

§  appeal 
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appeal  for  felony,  or  any  indictment  for 
piracy,  mall  ftand  mute  or  will  not  anfwer 
directly,  the  court  fhall  award  judgment  and 
execution  againft  fuch  perfon  as  if  convict- 
ed by  verdict.  Hereby  felony  and  piracy 
are  put  on  the  fame  footing  as  high  trea- 
fon  was  before  the  pafling  of  this  ftatute. 
Petit  treafon,  as  including  felony,  is,  I  appre- 
hend, within  the  terms  and  provifions  of  the 
act p.  In  other  countries  the  avowed  defign  of 
ufing  torture  is  in  fupply  of  evidence,  and  in 
order  to  extort  a  confeilion  :  indeed  Domat q 
owns,  that  in  capital  cafes  other  proofs  are 
neceiTary  betides  a  party's  confeflion,  which 
might  be  an  effect  of  melancholy  or  defpair, 
or  proceed  from  fome  other  caufe  than  the 
force  of  truth.  But  with  us  confeffions  are 
fo  far  from  being  extorted,  that  they  are  not 
admiffible,  unlefs  voluntarily  made  without 
the  feduction  of  promifed  favor,  or  the  terror 
of  menaced  refentment ;  and  fome  have  thought 
alfo,  that  the  party  ought  to  be  exprefsly  appri- 
fed  of  the  confequence  of  his  felf-accufation. 

The  benignity  of  our  law,  as  it  concerns 
crimes  and  punimments,  is  farther  confpicu- 

f  See  4  Black,  comm.  320.  *  Pub.  law  b.  iv.  prolegom. 

ous 
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ous  in  adopting  the  maxim  formerly  fpoken 
of,  that  penal  ftatutes  cannot  be  extended  by 
equity  ;  which,  as  was  then  fhewn,  is  con- 
trary to  the  opinion  of  Grotius,  who  main- 
tains r,  that  the  penal  fanctions  of  a  law  may 
be  inhanced  as  well  as  mitigated  by  equitable 
circumftances  and  interpretation.  But  with 
us,  unlefs  *  a  ftatute  very  plainly  and  exprefsly 
brings  a  man  within  the  penalty,  by  a  clear 
and  diflincl:  defignation  of  the  crime  and  of 
its  confequences,  the  judges  will  not  award 
the  fentence. 

In  this  important  matter,  our  laws  muft  be 
allowed  to  have  a  manifeft  preference  over  the 
imperial  inflitutions.  —  Cicero,  in  his  *  oration 
for  Cluentius,  relates,  that,  when  he  was  in 
Afia,  a  woman  of  Miletus  was  capitally  con- 
demned for  havingprocured  to  herfelf  abortion, 
being  bribed  to  commit  that  wickednefs  by  the 
perfons  next  in  fucceffion  to  the  eftate.  Cice- 
ro's narrative  is  repeated  by  Tryphoninus,  who 
adds,  that,  according  to  refcripts  of  the  beft 
emperors,  if  fuch  crime  were  committed  by  a 


r  De  requit.  §10.  *  Bac.  law  tra&s,  75. 

«  Vol.  iv.  287.  (ed.  Bipont.) 

--  woman 
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woman  after  a  divorce,  fhe  was  to  be  fentenced 
to  temporary  exile.  The  whole  pafTage  is 
transcribed  by  the  compilers  of  the  digefls, 
and  forms  a u  part  of  the  text  of  the  Roman 
civil  law, — very  defective  furely  in  certainty 
and  precilion. 

• 

Sir  William  Blackftone  treats  w  it  as  a  dif- 

tinguifhing  badge  of  Englifh  liberty,  "  that 
no  fubject  can  be  fent  out  of  the  land  againfl 
his  will,  that  transportation  is  a  punimment 
unknown  to  the  common  law,  and  that 
wherever  it  is  inflicted,  it  is  either  by  the 
choice  of  the  criminal  himfelf,  or  by  the  ex- 
prefs  direction  of  fome  modern  act  of  parlia- 
ment/' Tranfportation  is  faid  by  Mr.  Bar- 
rington  *  to  have  been  firft  inflicted  as  a  pu- 
nimment by  flatute  39  El.  c.  4.  By  that 
yact,  fuch  rogues  as  were  dangerous  to  the 
inferior  people,  or  as  would  not  be  reformed, 
might  be  banifted  out  of  this  realm.  But  by  a 
*  ipecial  law  the  two  Defpencers  were  banifh- 


•  Dig.  I.  xlviii.  t.  19.  le.  39.  w  I  Black,  comnu  137. 

*  Barr.  445.  n.  (4th  ed.) 

J  It  is  very  imperfeftly  abridged  in  the  common  editions  of* 
the  ftatutesj  but  may  be  fecn  in  Raital's  edition. 
.»  Poftlett.  XL. 

VOL.  II.  K  k  ed, 
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ed,  near  three  centuries  before.  I  believe,  the 
firft  mention  of  tranfportation,  eo  nomine,  is  in 
the  ftatute  1 8  C.  II.  c.  3.  §  2.  where,  as  in  the 
a  habeas  corpus  aft,  it  is  propofed  as  an  alter- 
native, according  to  fir  William  Blackftone's 
obfervation.  This  is  exactly  correfpondent 
to  the  b  notions  of  another  people,  once  alfo 
zealoufly  attached  to  liberty  and  to  their 
country. 

The  laft  inftance  I  fhall  allude  to,  (tho 
others  might  be  mentioned)  of  the  clemency 
of  our  penal  law,  is  in  the  cafe  of e  challenges, 
or  objections  which  a  prifoner  is  allowed  to* 
make  to  the  jurors  who  are  to  try  him.  Thefe, 
if  founded  on  good  and  valid  reafons,  are  inde- 
finite in  number.  But  in  capital,  and  even  cler- 


a  81.31  G.  II.  c.  2.  §  14. 

*  "  Nam  quod  ad  exfulium  attinet,  perfpicue  intelltgi  poteft,  qualt 

Jit.     Exfulium  non  fupplicium  eft,  fed  perfugium  portufque  fupplicii. 

Nam  qui  tvoluvt  panam  aliquant  fubterfugerc,  out  calamitatem,  eo 

folum  vertitnt,  hoc  eft,fedem  ac  locum  mutant.     Itaque  nulla  in  lege 

•noflrd  reperietur,  ut  apud  ceteras  civitates,  mcdeficium  ullum  tx~ 

Julio  ej/e  multatum.     Sed  cum  homines  vincula,  neces,  ignominiafque 

vitant,  qua  funt  legibus  conflitutte,    confugiunt  quafi  ad  aram  in 

exfulium  :  qui  Jt  in  civitate  legis  vim  fubire  ijellent,    non  prius 

civitatem,  ejuam  i;itam,  amitterent  :  quia  noluntt  non  adimitur,  his 

civitas,  fed  ab  his  relinquitur  atque  deponitur."     (M,  T.   Cic. 

orat.  pro  A.  Cxcina.) 

e  2  Hawk.  414. 

gyable, 
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gyable*  felonies,  twenty  peremptory  challenges 
are  allowed,  that  is,  without  affigning  any 
reafon.  In  high  or  petit  treafon  five  and 
thirty  of  the  jurors  may  be  peremptorily 
challenged. 

Before  I  proceed  to  mention  the  feveral 
dtafles  of  offences  (the  objects  of  thofe  pu- 
nimments  which  the  laws  of  England  are  ib 
tender  of  inflicting)  it  mufl  be  obferved,  that 
*  there  are  certain  perfons  to  whom  the  guilt 
of  a  fact  committed  cannot  j  uftly  be  imputed, 
either  in  refpect  of  their  want  of  reafon,  or 
in  refpect  of  their  fubjection  to  the  power  of 
others.  Thofe  of  the  former  defcription  are 
infants  not  yet  arrived  at  the  age  of  difcretion 
nor  doli  capaces,  idiots  and  lunatics.  If  a 
lunatic  commit  a  capital  crime  in  a  lucid  in- 
terval, he  is  capitally  punimable.  If  how- 
ever he  become  non  compos  mentis  before  trial, 
he  mall  not  be  arraigned ;  and  if  after  con- 
viction, he  (hall  not  in  that  ftate  receive 
fentence  of  death.  As  to  thofe  under  the 
fubjection  of  others,  a  married  woman  mall 
jiot  fuffer  any  punifhment  for  a  bare  theft 

*  Hawk.  b.  i.  c.  i. 

i 

K  k  2  committed 
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committed  in  company  with,  or  by  coercion 
of,  her  hufband.  But  this  will  not  excufe  her 
froml>eirtg  punifhed  for  treafon,  murder,  or 
robbery,  whfch  lafl  is  a  complex  or  aggra- 
vated fpecies  of  theft.  Neither  is  impunity 
extended  to  a  fon  or  a  fervant,  in  refpeft  to  any 
crime,  whether  capital  or  not,  committed  by 
the  command  or  coercion  of  the  father  or  maf- 
'ter.  Andlaftly,  even6  the  king's  command  does 
not  excufe  an  unlawful  a<5t,  or  prevent  the  pu- 
nimment  of  the  law.  But  it  is  fet  down  by 
Puffendorf  f  as  one  motive  for  alleviating  the 
penalties  of  tranfgreffion,  when  a  man's  friends 
and  relations  perfuade  him  to  violate  the 
laws. 

The  imputation  of  guilt  may  farther  be 
confidered  according  to  the  divifions,  which 
the  law  makes  of  thofe,  who  are  concerned  in 
the  fame  criminal  tranfadlion,  into  principals 
and  acceflbries.  The  diminutions  relating  to 
this  fubjedt  are  nice  and  numerous  •>  and  I  fear 
if  I  were  in  part  only  to  recite  them,  it  would 
tend  to  miflead  the  judgment  of  my  audience, 
and  be  of  more  diflervice  than  ufe. .  »$i(i 

«  i  Hal.  hift.  p.  c.  44. 

'  L.  of  n.  &  n.  b.  viii.  c.  3.  §  21. 

*•  The 
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The  moft  general  divifion  of  offences  is  into 
fuch  as  are  more  immediately  againft  God,  and 
fuch  as  are  more  immediately  againft  man. 
But  the  former  are  alfo  highly  pernicious  for 
the  moft  part  to  fociety  j  and  the  latter,  while 
they  invade  men's  rights,  are  objects  likewife 
of  divine  difpleafure.  Of  offences  more  im- 
mediately againft  God  I  mall  make  mention 
in  the  next  lecture,  when  I  mean  to  treat  dif- 
tinctly  of  offences  againft  the  eftablifhed  na- 
tional religion.  Temporal  offences,  as  con- 
fidered  by  our  law,  may  be  divided  into  four 
claffes,  fir  ft,  treafons;  2dly,  felonies  'without 
benefit  of  clergy ;  3dly,  felonies  not  capital-,  and 
laftly,  inferior  mifdemeanors.  Between  thefe 
feveral  kinds  of  crimes  there  are  the  moft 
#rong  lines  of  legal  diftindtion. 


I.  High  treafon  is  charged  in  the  indict- 
ment to  be  committed  againft  the  duty  of 
allegiance,  which  is  either  natural  or  local, 
the  former  is  the  obligation  of  native  fubjectsj, 
the  latter  is  that  of g  aliens,  whofe  peribns,  or 
families  and  effects,  are  under  the  temporary 

f  Foft.  185. 

K  k  3  protection 
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protection  of  the  crown.  For  actual  protec- 
tion and  allegiance  are  obligations  reciprocal : 
and  it  is  laid  down h,  that  a  king  de  fatto,  in 
the  full  and  fole  poffcflion  of  the  crown,  is  a 
king  againft  whom  treafon  can  be  committed, 
and  again  ft  whom  only,  whatever  pretenfions 
to  royalty  may  be  made  by  any  other  perfon, 
while  there  is  a  fovereign  on  the  throne,  con- 
ducting, as  fuch,  the  affairs  of  government. 
Therefore  I  can  by  no  means  agree  with  the 
much-refpected  commentator  on  the  laws  of 
England1,  that  the  reafoning  of  ferjeant  Haw- 
kins, k  agreeable  to  the  paflages  above  referred 
to  in  fir  Michael  Fofter,  either  confounds  all 
notions  of  right  or  wrong,  or  made  it  the 
duty  of  Englifh  fubje&s  to  hinder  the  refto- 
ration  of  Charles  the  fecond.  The  two  great 
crown  lawyers  reft  the  argument  on  this,  that 
there  is  a  king  in  being ;  and  that  a  king  in 
being  is  intitled  to  allegiance.  Such  allegiance 
cannot  be  due  to  more  kings  than  one.  As 
to  the-term  "  poffeflion  of  the  crown  "  being 
of  very  loofe  and  indiftincl:  fignifkation,  and 
the  cafe  put,  of  a  raging  civil  war,  it  is  im- 
poifible  that  pofitive  laws  can  be  well  adapted 


h  Foft.  1 88.  402.  J  4  Black,  comra.  77. 

*  i  Hawk.  36. 
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to  the  very  inftant  of  commotion,  and  the  re- 
volution of  governments.  I  underftand  in  ge- 
neral, by  a  king  de  fatto>  one  in  the  actual 
exercife  of  fovereignty,  conducting  the  ope- 
rations of  the  executive  power  in  his  name, 
and  by  his  authority. 

The  feveral  fpecies  of  high  treafon  of  the 
more  aggravated  kind,  fuch  namely  as  tend  to 
civil  commotion,  or  are  immediately  levelled 
againft  the  perfons  of  the  king,  queen,  or  im- 
mediate heir  to  the  crown,  all  thefe  (which, 
defcription  excludes  offences  againft  the  coin) 
depend  on  the  conftructions  given  to  the  fta- 
tute of  treafons,  25  E.  III.  ft.  5.  c.  2. 
Among  thefe  the  atrocious  offences  .of  com- 
paffing  the  king's  death,  and  of  levying  war 
againft  him,  have  particularly  engaged  the 
attention  of  the  courts  in  their  judicial  gloffes 
upon  the  ftatute.  The  former  being  a  latent 
purpofe  in  itfelf  (for  compaffing  here  means 
imagining  with  a  fixed  refolution  of  perform- 
ance) muft  be  manifefted  by  feme  open  or 
overt  act:  Sir  Edward  Coke  holds ',  that  an 

offence  falling  under  one  branch  of  the  ftatute, 

Ibw  o J  oio  <jv/L.f 


1  3  Inft.  14. 
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cannot  be  deemed  an  overt  acl:  of  &  different 
fpecies  of  treafon,  but  this  is  ra  overruled 
by  later  judgments  and  opinions,  and  many 
treafonable  afts  in  regard  to  levying  war,  or 
oonfpiring  to  levy  it  under  certain  rcftricftions, 
adhering  to  the  king's  enemies,  giving  them 
intelligence  or  inviting  them  to  invade  this 
country,  are  conftrued  overt  a6ts  of  compaf- 
iing  the  king's  death.  As  to  levying  war,  the 
legal  guilt  thereof  within  the  ftatute  of  trea- 
fons  may  be  incurred,  without  the  ufe  of  mi- 
litary weapons,  or  martial  array.  Thus  a  tu- 
multuous infurredtion  with  an  avowed  purpofe 
of  effecting  a  general  end,  as  "  the  demolition 
of  tf//diflenting  meeting-houfes,  is  a  conilruc- 
tive  levying  of  war,  and  high  treafon.  —  I 
forbear  fpeaking  of  other  fpecies  of  high  trea- 
fon, for  reafons  hereinbefore  alleged,  and 
much  more  readily  omit  the  dreadful  form  of 
fentence  which  the  law  prefcribes.  —  All  real 
and  perfonal  cftates  are  forfeited  to  the  crown 
by  attainder  for  high  treafon  :  but0  this  is  to 
ceafe,  as  to  lands,  after  the  death  of  the  pre- 
fent  cardinal  of  York,  ilill  fliling  himfelf 

T?'1^ 

Henry  the  ninth. 


i    S^iO"i1 

•»  Foft.  196,  7.    Burr.  646.  »  Foil.  213,  &c> 

•81.170.11.0.39. 
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Petit  treafon  p  includes  three  aggravated 
kinds  of  murder,  firft,  where  a  wife  kills  her 
hufoand  ;  feeondly,  where  an  ecclefiaftic  kills 
his  prelate  to  whom  he  owes  obedience;  and 
Jaflly,  where  a  fervant  kills  his  mafter.  The 
judgment  *  of  this  crime,  when  committed  by 
a  woman,  is  the  fame  as  if  me  had  been  found 
guilty  of  high  treafon  ;  when  committed  by  a 
man,  it  is  part  only  of  fuch  fentence,  and  the 
fame,  as  if  he  had  been  convicted  of  high 
treafon  by  counterfeiting  the  coin,: 

-  •„  YfiVTfc*-  i  BiTlJfc  ;  i  no  £  Iiuq  J>  3  • 
bswo/j>  njs-iiiiwcroi^t^iulain'Oij  %v-.-  -. 

II.  The  fecond  clafs  of  offences  are  felonies 
without  benefit  of  clergy,  from  murder,  which 
is  the  mofl  atrocious,  down  to  offences  of  fb 
much  inferior  a  degree  of  criminality,  that  it 
may  be  matter  of  furprife,  how  it  was  thought 
necelFary  to  make  them  punimable  with  death. 
The  derivation  of  the  word'fe/ony,  which  fir 
William  Blackftone  s  gives  from  lir  Henry 
Spejman  l  is  not  the  only  etymology  fuggefted 
-eiq  3fij  to  rb^b  dfh  i33lti  ^^n^^oi'  ^  ^i.^.-- 


-Dnr-          «  ltt          a  r   -•  ' 

a>vk.  c.  32.  '•«>  Hawk.  444. 

'  The  word  is  rarely,  if  at  all,  met  with  in  any  very  antient 
code.  It  occurs  int.  11»  Sic.  1.  iii.  U  ij.ap.  Linden,  which  laws 
jvere  publiflied  in  or  about  1*23.  (Linden,  proleg.) 

•  4  Black,  conyn.  §5.  *  Gl.  v.  Felo. 
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by  that  judicious  antiquarian.    Among  others, 
he  tells  us,  it  may  come  from  the  Saxon  verb 
"  paelen,"  fignifying  to  fall  or  to  offend.    If  we 
fuppofe  it  to  be  a  fubftantive  taken  from  this 
verb  in  its  latter  fenfe,  it  exprefles  merely  de- 
linquency.    If  it  be  derived  from  pzlen  in 
the  fenfe  of  falling,  it  intimates  that  the  land 
falls  or  efcheats  to  the   lord  of  whom  it  is 
holden.     Which  is  a  common  idea,  for  efcheat 
is  alfo  derived  from  a  French  word  fignifying 
to  fall  j  and,   as   Spelman  himfelf  writes  ", 
"  feudum  enim  crebro  apud  feudiftas  dicitur  ca- 
derey  et  perinde  relevari,  relevatio,  et  releviitm" 
The  derivation  adopted  by  fir  William  Black  - 
ftone  feems  extremely  happy  ;  tho  in  truth 
I  believe  words  are  oftener  deduced  from  fome 
other  fingle  word  than  two  or  more,  and  from 
obvious  rather   than  quaint   originals.     For 
the  moft  part  'alfo  more  time  is  fpent  in  in- 
veftigating  etymologies  than  the  importance 
ofthemdeferves. 

'  • 
The  point,  in  which  all  felonies  without 

benefit  of  clergy  agree,  is  this,  that  the  fen- 
tence  or  judgment  of  death,  common  to  them 
all,  works  an  x  attainder.  The  other  confe- 


ns  «  J«n."  .^{3  -3iu)isi.<      -wte* 

0  Gl.  v.  Fe'e.  »  Vol.  I.  41  3,  4^ 

O  .*  "'G'i   r   "  '  -      [ 
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quences  of  attairider,  befides  that  moft  awful 
one  the  execution  of  the  law  on  the  life  of 
the  criminal,  are  forfeiture  of  goods  and  chat- 
tels, and  corruption  of  blood,  by  which  it 
lofes  its  inheritable  quality.  This;  corruption 
of  blood  incapacitates  the  offender  from  re- 
taining or  tranfmitting  landed  property,  which 
y  efcheats  to  the  lord,  fubject  to  the  preroga- 
tive claim  of  a  year  day  and  wafle,  that  is,  the 
crown  may  occupy  the  lands  for  that  period 
With  a  liberty  alfo  of  committing  wafte  or 
fpoliation.  The  confequences  of  attainder 
cannot  be  entirely  cleared  away  but  by  act  of 
parliament.  The  king  may  indeed  remit  the 
execution  of  the  capital  fentence  ;  but  a  free 
pardon  does  not,  retrofpectivelyz,  abrogate  the 
incapacities  of  attainder.  If  a  a  perfon  be 
attainted,  it  may  be  for  the  moft  part  pleaded 
in  bar  to  a  fubfequent  indictment,  for  he  is 
faid  to  be  dead  in  law,  and  that  the  fecond 
profecution  is  as  abfurd  as  it  would  be  to  at- 
tempt to  kill  one  who  is  already  dead.  But 
if  the  former  attainder  is  for  felony,  and  the 
party  is  afterwards  indicted  of  high  treafon, 

the  rule   feems  not  to   hold.     For  in  high 
' 


y  The  diftin&ion  between  forfeiture  and  efcheat  is  ki  feme 
meafure  marked  out,  ant.  266,  7,  8. 

•Vol.  1.414.  »  2  Hawk.  375,  6. 

„ 

treafon 
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treafon  not  only  the  judgment  of  death  is  dif- 
ferent from  that  in  felony,  but  the  forfeiture 
is  alfb  more  general,  extending  to  land  in  tail 
as  well  as  land  in  fee  fimple :  tho  b  if  the  fe- 
lony were  prior  in  time,  it  feems  agreed,  that 
the  title  by  efcheat  to  the  felon's  lands  in  fee 
fimple,  accruing  to  the  lord  of  whom  they 
are  holden,  from  the  time  of  the  felony,  mall 
not  be  devefted  by  the  fubfequent  attainder 
for  tfye  treafon,  and  the  title  of  forfeiture 
thereby  accruing  to  the  crown,  as  would  be 
the  cafe  if  the  treafon  had  been  prior  in  time. 
Laftly,  tho  a  perfon  attainted  is  commonly 
faid  to  be  dead  in  law,  this  c  mail  never  be 
taken  advantage  of  for  his  own  benefit.  For 
a  perfon  attainted  is  as  liable  as  another  to  an- 
fwer  a  perfonal  action.  Attainders,  like  other 
judgments,  may  be  reverfed  by  writ  of  error, 
but  the  attorney  general  has  a  difcretionary 
power  of  allowing  fuch  writ.  This,  I  fup- 
pofe,  is  founded  on  the  necefli  ty  of  the  thing, 
as  otherwife  the  delays  of  penal  juftice,  and 
the  multiplicity  of  fuch  appeals,  would  be  an 
intolerable  grievance.  However, 4  every  court 
which  has  power  to  award  an  execution,  has 
alfo  of  common  right  a  difcretionary  power  of 


b  2  Hawk.  376.  e  Ibid.  vol.  i.  413.  n.  a. 

*  2  Hawk.  463. 
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granting  a  reprieve.  And  the  king,  part  of 
whofe  coronation  oath  it  is  to  execute  judg- 
ment in  mercy,  may  at  the  end  of  all  cri- 
minal profecutions,  except  in  bills  of  at- 
tainder and  of  pains  and  penalties  patted  by 
the  whole  legiflature,  grant  a  free  e  pardon, 
or  fubjecl:  to  condition,  or  remit  part  of  the 
fentence. 

itrjin  jroii'j^lclij!   arh  • 'Vsv>b  „ 

III.    The  third  general  clafs  of  offences 

which  I  mentioned  are  felonies  not  capital,  all  of 
which f  incur  a  forfeiture  of  goods  and  perfo- 
nal  eftate.  By  the  antient  common  law,  there 
were,  I  believe,  no  felonies,  except  fuch  crimes 
as  are  now  puniihable  with  death  by  reafon 
of  having  loft  the  benefit  of  clergy,  man- 
flaughter,  and  the  feveral  kinds  of  larciny. 

•  Sir  William  Blackftone  obferves,  that  in  democracies  a 
power  of  pardon  can  never  fubfift.  (4  Black,  comm.  390.)  It  is 
perhaps  impracticable  in  populous  and  corrupt  commonwealths. 
But  at  Athens  the  revifion  of  the  fentence,  (Montefq.  fp.  of  laws 
b.  vi.  c.  5.)  and  at  Rome  the  appeal  to  the  people,  gave  oppor- 
tunities of  remitting  punifhment  by  the  fupreme  power.  "  Ini- 
iio  crimina  public  a  penes  regem,  poftea  penes  confutes  agitabantur,  fed 
quia  lege  Valeria  jus  pro<vocationis  populo  delatum  fuit ,  itemque  <veti- 
tum  in  caput  ci<vis  Romani  animadvert  ere  injuj/u  populi,  cteperejin- 
gula  crimina  per  populum  mandari  <vel  confulibusf  £5V.  (Grav.de 
ort.  &  progr.  j.  civ.  §  36.) 

f  There  is  therefore  an  appearance  of  inconfiftfenev'  in  the 
court  being  allowed  to  impofe  a  fine,  ft.  19  G.  III.  c.  74.  §  3. 
Perhaps  it  may  be  faid,  fuch  fine  may  poflibiy  come  out  of  real 
cftate,  or  future  perfonalty,  or  the  profits  of  future  labor. 

In 
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In  *  grand  larciny,  or  theft  exceeding  the  value 
of  twelve  pence,  and  other  h  clergyable  felo- 
nies, created  by  ftatute  or  otherwife,  the  be- 
nefit of  clergy  frill  faves  the  offender's  life 
and  lands.  But  in  petit  larciny,  the  bene- 
fit of  clergy  is  not  neceffary  to  be  called  in 
aid,  nor  were  the  lands  of  the  offender  ever 
liable  to  efcheat.  Yet  this  *  is  ranked  among 
felonies  according  to  the  antient  law,  by 
whkh  it  was  always  distinctly  taken  notice  of, 
and  the  word  "  felonioufly"  is  neceffary  in  the 
indictment.  This  may  lead  us  to  fufpect  that 
k  felony  is  in  truth  derived  from  paelen  in  the 
fenfe  of  offending,  and  hath  no  immediate  re- 
ference to  the  efcheat  of  lands. 


IV.  The  fourth  and  laft  general  clafs  of 
offences,  according  to  the  divifion  above 
made,  are  mifdemeanors  not  amounting  to  felony. 
Some  of  thefe  are  punifhable  in  a  high  degree 
by  force  of  particular  flatutes,  but  for  the  moil 
part  they  are  fubjecl:  only  to  fine  and  impri- 

c  4  Black,  comm.  367* 

h  For  wherever  an  offence  is  made  felony  by  a  flatute,  it 
ftiall  be  intitled  to  the  benefit  of  clergy,  unlefs  it  be  exprefsly  ex- 
eluded  from  it.  (2  Hawk.  342.) 

*  i  Hawk.  95,  k  Crag.  j.  f.  L  i.  dieg.  7.  §  3. 

ibnmejat. 
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fonment.  We  often  read  in  antiquity  of  fine 
and  ranfom, !  which  latter  expreffion  fignifies 
a  fum  paid  for  redeeming  men's  perfons  from 
impriibnment.  The  quantum  of  a  fine  and 
the  duration  of  imprifonment  frequently  reft 
in  the  difcretion  of  judges.  But m  a  court  of 
judicature  cannot  be  authorifed  by  any  lefs 
authority  than  that  of  an  act  of  parliament  to 
inflict  a  punimment  of  a  nature  or  kind%  un- 
known to  our  laws. 


After  this  fummary  view  of  the  infliction 
of  punifhments  by  the  laws  of  England,  and 
of  the  more  general  clafTes  of  temporal  ofFen«- 
ces,  I  mall,  in  the  next  lecture,  as  I  have 
before  intimated,  fpeak  with  fome  degree  of 
attentivenefs  concerning  offences  againft  the 
eftablifhed  national  religion. 


Inft.  iz-j.  a.  m  2  Hawk.  44-6. 
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LECTURE      XXXVIt 


Of  offences  againft  the  ejlablijhed  religion '; 


HA  VI  N  G  in  a  former  *  lecture  treated 
at  large  of  the  laws  that  eftablifh  and 
maintain  the  national  religion,  it  is  now  pro- 
per to  confider,  in  a  legal  view,  the  principal 
offences  againft  the  religion  fo  eftabliihed. 

Juridical  writers  comprehend  under  the 
title  of  offences  againft  religion  all  violations 
of  moral  duty  not  immediately  affecting  the 
rights  of  the  fovereign,  of  the  common- 
wealth, or  of  any  individual.  In  this  clafs  may 
more  efpecially  be  ranged  the  obfolete  crime 
of b  forcery  or  witchcraft,  reputed  by  our  an- 
tient  law  as  a  kind  of  practical  herefy,  and  pu- 
nifhable  with  death  :  but  the  capital  fentence 
was  abolimed  by  a  ftatute c  of  the  laft  reign. 
Perjury  alfo  feems  properly  to  belong  to  the 

a  Left.  XIII.  b  3  Inft.  44.    St.  I  J.  I.  c.  12. 

«9G.II.c.S. 

fame 
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fame  divifion.  For  tho  it  is  commonly  con- 
fidered  as  a  crime  againfl  public  juftice,  that 
idea  is  taken  from  its  eventual  effect.  In  its 
d  nature  and  efTence,  it  is  a  direct  violation  of 
religious  fentiment,  abufing  the  name  of  the 
Creator  to  purpofes  of  fraud.  Thefe  mifde- 
meanors,  however,  are  in  general  diligently 
fecreted  at  the  time  of  commiflion,  and  are 
thought  by  their  authors  to  carry  with  them 
their  own  condemnation.  The  offences 
againfl  religion,  of  which  I  mean  particularly 
to  treat,  are  more  extenfively  dangerous,  and 
more  open  and  avowed  hoftilities.  Such  are 
all  manner  of  blafphemy  and  profanenefs, 
and  the  propagation  of  irreligious,  immoral, 
and  heretical  opinions.  Thefe  are  proper  and 
neceffary  objects  of  civil  coercion,  the  law 
eftimating  their  different  degrees  of  malignity, 
and  pernicious  confequence  to  the  ftate. 
In  the  fequel  I  mall  fpeak  of  nonconformity  to 
the  eflabliih^l  worfhip. 

The  fandions  of  natural  as  well  as  muni- 
cipal laws  would  be  incomplete,  without  be- 
lieving not  only  the  exiflence  of  the  Deity, 

d  Jurisjurandi  contempta  religio  falls  Deum  ultorem  habit. 
(Cod.  1.  iv.  t.  i.  le.  2.)  Perjurii  fcena  di-Tjina,  exitium,  bumana, 
dedecus  eflo.  Gravin.  dej.  n.  gent,  etxii.  tab.  §  46. 
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but  his  conftant  attention  to  the  moral  fyftem 
of  humanity.  Grotius  therefore  feems  to 
fpeak  with  too  fcrupulous  a  referve  in  faying, 
*'  e  has  notitias  qui  primi  incipiunt  toller  e9  coer- 
ceri  po/Te  arbitror  nomine  humance  focietatis, 

£    JJ  •/ 

quam  Jine  rat  tone  probabili  vioJartt."  What 
folid  reafon  can  condemn  the  firft  authors, 
and  yet  acquit  the  fubfequent  propagators  of 
this  impiety  ?  The  commentator  Barbeyrac 
adds  on  the  cited  paflage,  thofe  only  who 
dogmatife  ought  to  be  punimed.  This  feems 
an  obfcure  or  inaccurate  diftinction.  Cer- 
tainly while  the  impiety  is  concealed  in  the 
heart  it  can  only  be  punimed  by  omnifcience. 
But  as  foon  as  atheiftical  principles  are  avow- 
ed, the  followers  as  well  as  the  founders  of 
fuch  pernicious  fe<5ts  appear  juftly  amenable 
to  human  tribunals,  by  reafon  of  their  de- 
ftrudtive  influence  on  the  peace  and  happinefs 
of  fociety.  Reafon  agrees  with  the  imperial 
conftitutions  f,  "  quod  in.  religj&iem  divinam 
committitur,  in  omnium  fertur  injuriam"  Thus 
alfo  Puffendorf  ftrenuoufly  affirms  *,  that  fuch 
men  are  to  be  judged  offenders,  not  only 
againft  the  divine  Majefty,  but  againil  all 

e  De  j.  b.  &  p.  1.  ii.  c.  20.  §  46.          f  Cod  1.  i.  t.  5.  le.  4.  p.  i. 
»  L.  of  n,  &  n.  b.  iii.  c.  4.  §  4.  ^  \ 

,  mankind. 
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niaifkind.     The  great  .primary  advocate  for 
toleration  clearly  holds h,  that  atheifts  are  not 
intitled  thereto  ;  becaufe  their  principles  tend 
to  fubvert  oaths  and  covenants,   the  bonds  of 
civil  fbciety ;  and  becaufe  having  no  religion, 
they  have  no  religious  pretence  for  fuch  to- 
leration.   The  abovementioned  commentator, 
however,  in  his  note  on  the  pafTage  of  Puf- 
fendorf,  above   referred  to,  is  again  clouded 
with   forne   obfcurity.     Without    expreffing 
his  judgment  of  fuch  as  barely  avow  atheifti^ 
cal    opinions,    he    adds    their   labouring    at 
making  profelytes  as  an   article  to  fubftan- 
tiate  the  juftice  of  the  punifhment,   which 
he   maintains.     But  a  degree  even   of  civil 
guilt  feems  conftituted  by  the  public  pro- 
fefllon    of  tenets   which   make  every    focial 
and  moral  obligation,  tho  the  crime  may  be 
aggravated  by  an  active  zeal  for  perverting 
the  true  principles  of  others.    Titius *  objects, 
that  fevere    punimment  and   force  are   not 
proper  to  cure  a  man  of  atheifm,     But  this 
writer   mould   have  remembered,    that    the 
chief  end  of  civil  punimment,  and  the  firm 
ground  for  fupporting  the  juftice  of  it,  is  not 
£>  mucli  the  intended  reformation  of  the  cri* 

k  Locke  vol.  ii.  251.  (jd  ed.) 

*  Cited  by  Barb,  on  Puf.  1.  of  n.  &  n.  b.  iii,  c,  4.  §  4. 
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minal,  tho  a  defirable  object,  as  the  neceflary 
welfare  of  fociety.  It  feems  matter  of  fur- 
prife  that  any  doubt  mould  be  conceived  on 
this  important  queflion.  Very  liberal  and  ap- 
proved jurifts  J  agree  that  it  is  the  duty  of  the 
civil  magistrate  to  plant  and  uphold  religion, 
as  an  eflential  part  of  political  institutions. 
Can  it  therefore  be  unjuft  to  bring  to  punim- 
ment  fuch  as  thwart  and  oppofe  fo  neceflary 
a  defign  ?  Is  it  not  inconfiftent  ,  that  the 
fubje&s  of  a  State  fhould  be  at  uncontrolled 
liberty  to  deStroy  what  the  laws  are  and  ought 
to  be  vigilant  to  build  up  and  to  repair  ?  —  The 
fame  reafoning  holds  with  regard  to  fuch 
other  irreligious  tenets  openly  profeSTed,  as 
are  calculated  to  fubvert  moral  obligation,  on 
which  the  peace  and  welfare  of  fociety  de- 
pend. But  the  degree  of  human  punifh- 
ment,  I  apprehend,  is  to  be  eftimated  in  this 
cafe  chiefly  by  that  which  warrants  it,  name- 
ly, the  wrong  done  to  the  community  by  de- 
praving the  manners  of  the  people.  It  might 
be  arrogance  to  avenge  the  caufe  of  heaven. 
So  far  the  Roman  emperor  well  advifed  the 
fenate  k,  "  Deorum  injuries  Diis 


}  Burl.  pol.  1.  p.  iii.  c.  3.     Vatt.   1.  of  n.  b.  i.  c.  la. 
129—134. 
*  Tac.  ann.  1.  i.  c.  73. 

Having 
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Having  feen  that  human  tribunals  may, 
confiftently  with  natural  juflice  and  rational 
principles  of  jurifprudence,  animadvert  on 
offenders  againft  religion,  our  next  confedera- 
tion mould  be  in  what  manner  this  power  is 
to  be  exerted  by  our  laws,  to  what  accufations 
the  temporal  courts  are  open,  and  in  what 
cafes  recourfe  muft  be  had  to  the  feebler 
coercion  of  the  fpiritual  judge.  In  this  in- 
quiry1, a  profecution  commenced  in  the  twen- 
ty-feventh  year  of  Charles  the  fecond  will 
afford  inftrucftion.  The  attorney  general  ex- 
hibited an  information  againft  John  Taylor 
for  blafphemous  and  profane  expreffions, 
uttered  by  him,  not  written  or  printed,  but 
too  grofsly  impious  to  be  here  repeated. 
Chief  juftice  Hale  faid,  "  that  fuch  kind 
of  wicked  blafphemous  words  were  not  only 
an  offence  to  God  and  religion,  but  a  crime 
againft  the  laws,  ftate,  and  government,  and 
therefore  punifhable  in  the  court  of  king's 
bench.  For  to  fay  religion  is  a  cheat,  is  to 
diflblve  all  thofe  obligations,  whereby  the 
civil  focieties  are  preferved ,-  and  chriftianity 
is  part  of  the  laws  of  England;  and  therefore 

1  i  Vent.  293.    ^  Keb.  607,  621.    Trem.  226,7. 

LI  3  to 
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to  reproach  the  chriftian  religion  is  to  fpeak 
in  fubverfion  of  the  law/'  And  fo  the  court 
agreed  and  adjudged :  and  it  was  declared 
that  an  mdiftment  lay  for  faying  the  proteftant 
religion  was  a  fidion.  Purfuant  to  thefc 
opinions,  the  convicl:  was  fentenced  to  an 
exemplary  degree  of  punimment ;  the  judg- 
ment being  that  he  mould  pay  a  large  fine, 
find  fureties  for  his  good  behaviour  during 
life,  and  ftand  twice  in  tjie  pillory  with  a 
paper  on  his  head,  containing  the  following 
infcription,  "  for  blafphemous  words  tending 
to  the  fubverjion  of  all  government." -Thea- 
trical entertainments,  mews,  and  pageants, 
are,  in  this  country,  guarded  from  profanenefs 
and  irreligion,  by  the  ftatute  3  J.  I.  c.  21  : 
and  the  ftatute  9  &  10  W.  III.  c.  32.  fubjefts 
to  heavy  penalties  any  perfon  who  having 
been  educated  in,  or  at  any  time  made  pro- 
feilion  of  the  chriftian  religion  in  this  realm 
fhall  by  writing,  printing,  teaching,  or  advifed 
fpeakmg,  deny  the  doctrine  of  the  trinity,  the 
chriftian  religion  to  be  true,  or  the  holy 
fcriptures  to  be  of  divine  authority.  The 
antitrinitarian  herefy  was  before  excepted  out 
of  the  m  aft  of  toleration. 


•  St.  i  W.  &  M.  felt. i.  c.  18.  §  17. 

The 
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The  mention  of  thefe  feveral  laws  gives  oc- 
cafion  to  obferve,  that"  matters  ordained  by  po- 
fitive  ftatute,  tho  of  a  fpiritual  nature,  arc  pro- 
perly examinable  in  the  temporal  courts.  More- 
over, °  impoftures  in  religion,  denunciations  of 
judgments,  and  the  like,  are  cognizable  at  com- 
mon law  as  difturbances  of  the  public  peace. 
On  the  fame  principle,  tho  heretical  doctrines 
are  in  general  under  ecclefiaftical  control,  yet, 
p  if  the  abettors  of  them  fet  up  conventicles  and 
raife  factions,  which  may  tend  to  fedition  and 
commotion,  fuch  offenders  are  punifhable  on 
indictments.  Another  rule  may  be  found  in 
the*  cafe  of  Edmund  Curl,  profecuted  about 
the  beginning  of  the  laft  reign  as  the  publifh- 
er  of  an  obfcene  libel.  There  chief  juftice 
Raymond  declared,  "  the  fpiritual  court  has 
nothing  to  do  with  it,  if  in  writing ;  and  if  it 
reflect  on  religion,  virtue,  or  morality,  if  it 
tend  to  difturb  the  civil  order  of  fociety,  he 
thought  it  a  temporal  offence."  I  mail  only 
fubjoin  the  r  cafe  of  Mr.  Woolfton,  who  was 
convicted  for  his  blafphemous  difcourfes  on 


n  i  Hawk  4.     3  Inft.  43. 

9  i  Hawk.   7 ;     fee   Grot,    de  j.  b,   &  p.   1.  ii.  c.  20. 
§51.  n.  i. 

»  I  Hawk.  4.    Hob.  236.-  *  Str.  790. 

r  Str.  834.     Fitzg.  64.  &c. 
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the  miracles.  A' motion  was  made  to  arreft 
the  judgment,  fuggefting  the  inconvenience 
that  might  arife,  if  controverfial  points  of 
theology  were  made  the  fubjefts  of  indict- 
ments. But  the  fame  chief  juftice  laft  quot- 
ed, declared,  "  chriftianity  in  general  is  parcel 
of  the  common  law  of  England,  and  therefore 
to  be  protected  by  it ;  now,  whatever  flrikes 
at  the  very  root  of  chriftianity,  tends  manir 
feftly  to  a  diflbjution  of  the  civil  government, 
and  fo  was  the  opinion  of  my  lord  Hale  in 
Taylor's  cafe :  fo  that  to  fay  an  attempt  to 
fubvert  the  eftablifhed  religion  is  not  punim- 
able  by  thofe  laws  upon  which  it  is  eftablifh- 
ed,  is  an  abfurdity ;  if  this  were  entirely  a 
new  cafe,  I  mould  not  think  it  a  proper  quef- 
tjon  to  be  made :  I  would  have  it  taken  notice 
of,  that  we  do  not  meddle  with  any  differences 
in  opinion,  and  that  we  interpofe  only  where 
the  very  root  of  chriftianity  ilfelf  is  ftruckat." 
The  court  were  unanimous  in  thefe  fenti- 
ments,  and  proceeded  to  fcntence  the  delin- 
quent.— Such  feems  to  be  the  latitude  of  the 
temporal  jurifdidlion,  any  of  the  grounds 
which  I  ha%e  enumerated  being  fufficjent  to 
fupport  its  authority  over  offences  of  this 
clafs.  And  whether  we  consider  the  fuperior 
mode  of  trial  in  the  courts  of  common  law, 

PF 
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or  their  greater  ftrength  and  power  as  ufefuj 
auxiliaries  to  the  caufe  of  religion,  we  muft 
furely  wi(h  rather  to  extend  thefe  limits,  than 
to  confine  their  operations  to  a  narrower 
boundary. 

It  is  certain,  that  berejy,  where  no  aft 
of  parliament  intervenes,  and  the  other 
exceptions  which  I  have  mentioned  do 
not  occur  %  belongs  to  ecclefiaftical  cogni- 
zance. As  to  what  mall  be  efbemed  herefy, 
the  ftatute  i  EL  c.  i.  §  36.  confines  it  to 
fuch  points  as  have  been  fo  determined  by  the 
authority  of  the  canonical  fcriptures,  by  the 
firft  four  general  councils,  or  any  of  them, 
or  by  any  other  general  council  wherein  the 
fame  was  declared  herefy  by  the  exprefs  and 
plain  words  of  the  faid  canonical  fcriptures,  or 
mould  be  determined  to  be  herefy  by  the  par- 
liament with  the  aflent  of  the  convocation. 
Thefe  directions  in  ftri&nefs  are  impofed 
only  on  the  high  commiffion  court  fince* 
abolifhed ;  but  deferve  the  higheft  attention. 


*  For  &  few  years  indeed,  at  the  end  of  H.  Vlllth's  reign, 
it  was  indiftablein  common  by  exprefs  ftatute.  (St.  25  H.  VIII. 
p.  14.  i  E.  VI.  c.  12.) 

J  St.  i6C.L  c.  u. 
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if  they  be  not  abfolutely  binding  on  the  dio- 
cefan's  determinations,  when  a  charge  of  he- 
refy  is  exhibited  before  him.  For  tho  this 
provifo,  as  fir  Edward  Coke  u  obferves,  ex- 
tendeth  only  to  the  high  commiffioners,  yet 
he  adds,  "  feeing  in  the  high  commiffion  there 
be  fo  many  bimops  and  other  divines  and 
learned  men,  it  may  ferve  for  a  good  direction 
to  others,  efpecially  to  the  diocefan,  being  a 
fole  judge  in  fo  weighty  a  caufe." 

The  x  punimment  of  herefy,  from  time 
immemorial  till  the  reign  of  Charles  the  fe- 
cond,  was  capital,  a  reign,  whatever  juft  caufe 
his  fubjects  might  have  to  murmur,  copioufly 
and  permanently  beneficial  to  poflerity.  I 
mould  prefume  however  that  death  was  rarely 
inflicted ;  becaufe  (for  the  credit  of  our  laws) 
it  feems  to  have  been  r  rcquifite,  that  there 
mould  be  a  conviction  before  the  provincial 
fynod,  then  a  relapfe,  and  then  a  fecond  con- 
viction before  the  fame  tribunal,  antecedent 
to  the  ifluing  of  the  fanguinary  procefs  •> 
which  could  not  iflue  at  all  without  the  king's 


•  3  Inft.  40.  *  4  Black,  comm.  46. 

/  F,  N.  B.  601,  2,  3.    (7th  ed.) 

concurrence. 
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concurrence.  Statutes  2  indeed,  deviating 
from  the  benevolence  of  the  common  law, 
have  been  enacted,  with  different  degrees  of 
rigor,  and  productive  of  very  ferious  doubts. 
But  thefe  difficulties  are  happily  reduced  to 
matter  of  fpeculation,  fince  the  legiilature  has 
annihilated  the  high  commiffion  court,  and  by 
the  flatute  29  Ch.  II. c.  9.  entirely"  abolished 
the  writ  de  htzretico  comburendo  and  all  pu- 
nimment  by  death  in  purfuance  of  any  eccle- 
fiaftical  cenfures. — At  this  day,  it  is  b  agreed, 
the  diocefan  may  convict  heretics :  but  whe- 
ther a  fpiritual  judge,  not  being  a  bifhop,  and 
whether  even  the  provincial  fynod  have  the 
fame  jurifdiction,  are  queflions  remaining  to 
be  fettled.  The  court  may  then  fulminate  its 
cenfures,  ordain  penance,  or  extend  its  rigor 
to  excommunication.  The  laft -mentioned 
fentence  abounds  with  alarming  confequences. 


*  See  ft.  z  H.  IV.  c.  15.     2H.V.C.7.     25  H.  VIII.  c.  14. 

&  12  Co.  92. 

*  In  F.  N.  B.  602.  n.  (yth  ed.)  among  the  notes  afcribed 
to  fir  Matthew  Hale,  this  ftatute  is  mentioned  with  an  exclama- 
tion of  "  laus  Deo."     But  that  pious  and  excellent  judge,  ac- 
cording to  the  Biogr.  Erit.  and  the  life  prefixed  to  his  hiftory  of 
the  pleas  of  the  crown,  died  25th  Dec.  1676,  28  C,  II.  and 
the  feffion,  in  which  this  laudable  abolition  took  place,  appears 
to  have  begun  near  two  months  afterwards,  viz.  I5th  Feb. 
1676-7.29  C.  II. 

*  i  Hawk.  4. 

It 
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It  draws  after  it  many  incapacities  ;  the  prin- 
cipal of  which  is  the  difability  of  fuing  any 
action.  The  excommunicate  may  alfo  be 
arrefled  by  a  writ  out  of  chancery,  and  im- 
prifoned  till  he  is  reconciled  to  the  church. 
An  oldc  ftatute,  flill  in  being,  was  made  to 
facilitate  this  procefs.  Thus  with  the  aid  of 
the  temporal  courts,  the  prelates  are  armed 
with  the  power  of  inflicting  perpetual  impri- 
fonmentj  provided  the  heretic  refufes  to  make 
his  recantation  and  fubmiffion  ;  a  greater 
power  than  perhaps,  except  in  very  flagrant 
cafes,  they  would  be  willing  to  exert. 

I  propofed  to  take  this  opportunity  pf  fpeak- 
ing  of  nonconformity  to  the  eflablifhed  worfhip, 
by  Roman  catholics,  and  byproteftant  fectaries. 
But  I  muft  premife  that  I  do  this  in  reference 
to  what  the  law  was,  not  what  it  is  -,  and  not 
now  imputing  fuch  diiTent  as  a  civil  crime. 
For  d  we^learn  from  the  htghefl  judicial  au- 
thority, that  a  protefrant  diiTenteris  not  to  be 
legally  confidered  as  guilty  of  any  offence,  by 
holding  that  religious  perfuafion:  and  the  fame 


c  5  El.  c.  23. 

*  Cowp.  393.    6Bro.  ca.  parl.  181  —  196. 

•f-  exculpation, 
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exculpation,  by  parity  of  reafon,  mud,  I  appre- 
hend, be  extended   to  Roman  catholics,  who 
comply  with  the  requiiitions  of  the  very  late 
a<5l  of  parliament.     It  was  indeed  always  (be- 
fore any  aft  of  toleration)  a  folecifm  in  mo- 
rality to  impute  criminality  to  the  errors  of 
the  confcience,  fuppofing  the  opinions  in  de- 
bate to  be    erroneous,    for  I  know  that  is 
begging  the  queflion.     But  this  axiom  muft 
be  explained ;  and  it  is  proper,  that  men  of 
all  perfuafions  mould  be  reminded  of  the  juft 
and  general  fentiments  of  a  foreign  jurifle; 
that  it  is  not  enough  to  confult  our  confciences, 
we  muft  ftudy  to  enlighten  them,  and  to  exa- 
mine whether  we  have  the  necelTary  helps  to 
guide  them. — "  Comblen  des  gens,  (he  adds) 
par  exemple,  prennent  parti  fur  des  difputes  de 
religion,  ou  fur  des  queftions  difficiles  de  morales 
ou  de  politique,  quoiquils  ne  foyent  nulkment  en 
etat  d'en  juger  ni  d'en  raifonner?" 

A  fuppofed  danger  to  the  ftate,  (of 
the  reality  of  which  the  legiflature  was 
the  proper  judge,  and  which,  if  real, 

was,  within  the  following  bounds,  a  fufficient 

• 

*  Burl.  nat.  1.  p.  ii.  c.  9. 

f  Vatt.  1.  of  n.  b.  i.  c.  12.  §  135.    Locke  vol.  ii.  251.    (3d 
«*.) 

exculpation) 
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exculpation)  operated  for  a  long  period  as  a 
reafon  for  refufing  toleration  to  papifts,  and 
for  making  a  diftinction  between  protef- 
tant  diflenters,  after  they  were  tolerated,  and 
the  members  of  the  eftablimed  communion. 
But  I  mall  not  affedt  to  decide,  whether  this 
reafon  would,  in  any  age,  extend  to  juftify  that 
extreme  rigor,  with  which  our  civil  polity  in* 
forced  its  abhorrence  of  popery. 

When,  in  confequence  of  the  Norman  in- 
vafion,  the  firft  ufurpations  of  the  pope  were 
once  admitted,  the  partifans  of  his  ambition 
foon  improved  their  advantage,  infulted  and 
opprefled  the  laity  and  fecular  clergy,  and 
endangered  our  civil  liberties,  particularly  by 
the  pernicious  practice  of  appeals  to  Rome. 
—The  general  foundation,  on  which  we  muft 
eftablim  the  juftice  of  our  penal  feverity 
againft  Roman  catholics,  is,  that  the s  prin- 
ciples heretofore  fuppofed  at  leaft  to  be  in- 
culcated and  received  by  them  as  fuch,  engage 
and  confederate  their  endeavors  againft  the 
Sovereign  and  his  government.— Thefe  laws 

*  Locke  vol.  u.  25  r.  (jd  ed.) 
§  may 
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may  be  confidered  as  fubjecting  the  profefibrs 
of  the  Romilh  perfuafion,  to  incapacities,  in- 
conveniences,  forfeitures,  and  fuch  pumjhments 
as  off  eft  their  perfons. 

I.  The  principal  incapacities  were  the 
following.  To  hgo  beyond  the  feas  for  a  po- 
pim  education,  to  fend  another  who  mould  be 
fo  inftructed  there,  or  even  to  tranfmit  any 
money  or  other  valuable  for  that  purpofe,  in- 
curred the  difabilities  of  being  plaintiff  in  any 
action,  committee  of  any  ward,  executor,  or 
adminiftrator,  of  taking  any  legacy  or  deed  of 
gift,  or  of  bearing  any  office.  But  if  the 
perfon  fent  conformed  in  fix  months  after  his 
return,  he  was  to  be  difcharged.  Children1 
(not  being  foldiers,  mariners,  merchants, 
or  their  apprentices,  or  factors)  departing 
this  realm  to  avoid  a  religious  education 
here,  or  on  any  other  account,  and  not 
having  licence  from  the  king,  or  fix  of  the 
privy  council,  were  to  take  no  benefit  by 
any  gift,  conveyance,  'defcent,  devife,  or 
otherwife,  of  any  lands  or  goods.  No k  per- 
fon, not  bred  up  by  his  parents  in  the  popifh 

k  St.  i  J.  I.  c. 4.    3  c.  I.  c.  z.  *  St.  3  J.  I.  c. 5. 

k  St.  25  C.  II.  c.  2. 

religion. 
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religion,  was  permitted  to  breed  up  or  fufFer 
his  children  to  be  bred  up  in  that  perfuafion, 
on  pain  of  becoming  incapable  to  bear  any 
office.  The  two  laft-cited  ftatutes  allowed  the 
difabilities  thereby  incurred  to  be  at  any  time 
ihaken  off  by  conformity.  Thefe  regula- 
tions, confidering  the  zeal  and  tumult  of  the 
times,  in  general  deferve  the  praife  of  great 
wifdom,  and  exemplary  moderation,  giving 
indulgence  to  errors  contracted  at  home,  not 
fought  for  abroad,  paffing  over  without  ani- 
madverlion  hereditary  principles,  prohibiting 
only  thofe  who  were  not  by  their  parents 
educated  in  the  popifh  faith,  from  inculcating 
the  fame  doctrines  upon  the  minds  of  their 
children,  and  opening  a  ready  pafTage  to  in- 
demnity, by  returning  to  the  national  church. 
Other  provifions *  there  are,  which  wear  a 
fiercer  afpect.  Thefe  difabled  the  adherents 
to  the  Romim  faith  from  taking  lands  by  in- 
heritance, purchafe,  or  devife,  from  prefent- 
ing  to  benefices,  from  afTuming  the  education 
of  youth,  or  any  judicial  or  minifterial  offices 
in  courts,  from  practiiing  in  the  profeffions  of 
law  and  phyfic,  and  from  fuing  any  action, 

»  See  ft.  3  J.I.  0.5.  J  8.  u,  12.18.     n  &  12  W.  III. 0.4. 
§  3,  4.     i  Hawk.  23,  24. 

except 
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except  fuch  action  concern  forne  hereditament 
or  leafe,  which  is  not  to  be  feifed  into  the 
king's  hands,  by  virtue  of  any  law  concern- 
ing recufancy.  One  other  difability  feems  to 
have  formerly  been  fo  neceflary  a  meafure, 
that  the  only  wonder  is,  it  ihould  have  been  de- 
layed fo  long ;  for  it  was  not  till  the  ilatute 
30  C.  II.  ft.  2,  §  7.  that  perfons  refufmg  to 
make  a  declaration  againft  popery  were  ex- 
cluded from  feats  in  parliament.  Such,  in  ge- 
neral, were  the  incapacities  of  papifts ;  thofe  m 
-however  relating  to  eftates  might  at  any  time 
have  been  difcharged  by  conformity  to  the 
proteftant  religion,  taking  the  oaths,  and  pro- 
feting  to  difbelieve  the  chief  articles  of  RQ- 
fuperilition. 


II.  The  inconveniencies*  attending  perfons  of 
this  perfuaiion  were,  that  they  fhould  regifter 
their  eilates,  the  names  of  the  tenants,  and 


»  St.  nG.  II,  c.  17.  §  i. 

*  See  ft.  35  El.  c,  2.  §  4,  5.  3  J.  I.  c.  5.  §  z.  4.  13,  14, 15. 
7  J.  I.  c.  6.  §  28.  30  C.  II.  ft.  2.  §  5.  :  W.  &  M.  feff.  i. 
c.  15.  $  2.  \t  9,  10.  i  G.  I.  it.  2.  c.  55,  §  i.  &  3  G.  I.  c.  rS. 
§  6.  which  two  laft  afts,  and  all  others  requiring  a  regift/y,  a.:s 
pxprefsly  repealed,  ft.  31  G.  III.  c.  32.  §  21. 

Yoj-.II.  Mm  the 
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the  yearly  rent;  -that their  deeds  mould  be  in- 
rolled  within  fix  months  after  date,  and  their 
wills  within  fix  months  after  the  death  of  the 
devifor,  in  one  of  the  courts  at  Weftminfter- 
hall ;  that  they  mould  not  come  into  the  pa- 
lace where  the  king  or  the  heir  apparent  re- 
fided,  nor  into  the  royal  prefence,  nor  within 
ten  miles  of  London  -,  that,  after  conviction 
for  not  repairing  to  divine  fervice,  they  might 
be  confined  to  the  fpace  of  five  miles  round 
their  ufual  dwelling;  that  their  baptifms, 
marriages,  and  burials  fhould  be  conformable 
to  the  wormip  of  the  church  of  England;  that 
they  mould  not  have  any  arms,  gunpowder, 
or  ammunition,  except  fuch  weapons  as  mould 
be  allowed  by  the.juftices  at  feffions  for  their 
defence ;  to  which  were  added  two  other  rc- 
flraints  that  have  fbmething  of  a  ludicrous 
found ,  by  one  of  thefe,  every  papift  not  fub- 
fcribing  againft  popery  was  prohibited  from 
having  a  horfe  whofe  value  exceeded  five 
pounds  5  and,  by  the  other,  the  hufband  of  a 
popifh  recufant  convict,  not  conforming  in 
three  months,  might  be  deprived  of  his  con- 
fort,  and  fhe  might  be  imprifoned  until  me 
conformed,  unlefs  he  was  willing  to  ranfom 

he,r 
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her  at  the  rate  of  ten  pounds  a  month,  or  the 
third  part  pf  his  kn^fft0fn 

•^/  tr  ?J"iriO3  3fvf  TO  "*  i*rr<  nf    *f<"0t''  •'*' 
As  to  forfeitures,  they,  were  very  nu- 
merous.     Befides  that  mofl  of  the  recited 
incapacities  and  inconvenlencies  were  guarded 
by  muldts  and  fines;  the  °  heir  of  a  popifli 
recufant,  who  was  under  the  age  of  fixteen 
years,  at  his  anceftor's  death,  and  after  fuch 
age  became  recufant,  was  charged  with  the 
penalties,  happening  to  him  by  reafon  of  fuch 
his  anceftor's  recufancy.     Another  fpecies  of 
forfeiture,  is  that  of  paying  double  land  tax, 
infer  ted  in  the  annual  ac~ts  of  parliament  for 
that.purpofe,  and  incurred  by  papifls  and  re- 
puted papifts,  being  of  eighteen  years  of  age, 
and  not  having  taken  the  oaths  of  allegiance 
and  fupremacy.     A  p  Avife,  being  a  popim  re- 
cufantconvict,  her  hufband  not  being  fo,  was 
liable  to  forfeit  to  the  king  two  parts  of  her 
jointure  or  dower,  and  to  have  no  fhare  of  her 
hufband's  goods  and  chattels ;  if  (he  were  mar- 
ried otherwife  than  according  to  the  worfhip  by 
law  eilablifhed,  llje  was  utterly  excluded  from 
.ncytasi  OJ  ^niUiw  ZEV   :  d  ?.i'virw  <!/'«: 

*  St.  i  ]*  I.  c.  4.  $  4.  f  St.  3  J.  1. 0.5.  §  10. 13. 

Mm  2  any 
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any  part  of  her   hufband's  lands.      In  like 
manner  aqman  convicted  of  recufancy,  hav- 
ing been  married  otherwife  than  according  to 
the  form  of  the  church  of  England,  loft  all 
title,  as  tenant  by  the  curtefy,  to  his  wife's 
cftate.      The  other  r  moft  confiderable  forfei- 
tures were  levelled  againft  foreign  feminaries 
for  popifh  education. 
l#*j  «oiif  ai^ .  JiiBj-,  c:   <ylf ,v £ ,, L 
,,t  ^-fli^I  srfr  hi/..  10  tirfr>3i  ditJ.otf  fit  <•.(, 

..-aaii^-ftni   ;io    ik-c^  v,^  "lo-.^Jur. 

IV.  The  laws,  moft  alarming  to  the  favor- 
ers of  Romifli  fuperftition,  were  thofe  •which 

fubjefted  their  perfons  to  funijkment.  The  aiders, 
after  the  fact,  of  fuch  who  brought  into  the 
realm  any  bulls  or  inftruments  from  Rome, 
the  wilful  hearers  of  mafs,  and  fuch,  who, 
knowing  any  jefuit  or  Romifh  prieft  to  be 
within  the  kingdom,  neglected  for  twelve 
days  to  difcover  it  to  a  magiftrate,  were 
s  all  liable  to  imprifonment.  Any  :  popifh 
bi(hop,  prieft  or  jefuit,  exercifing  his  func- 
tion, (except  in  foreign  minifters  houfes) 

.1.00   ,bfl£     ^!}n|)top2I      10       iTJJiW; 

*  §  »3- 

'  St.  27  El.  c.  2.  §6.     i  J.  I.  c.  4.    §  C.  I.  c.  2.  §  I. 

•  St.  13  El.  c.  2.  §4.    23  El.  c.  i.  §4.    27  El.  c.  2.  §13. 

1  St.  ii  &  12  W.  III.  c.  4.  i  3.  c. 

,  »ci.   £  $   v  -)  i-i  y?      .       ^   i  ;    ;3^r  .18  t 

might 
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might  bave  been  adjudged  to  perpetual  im- 
prifonment.  Knowingly u  to  receive,  relieve, 
comfort,  aid,  or  maintain  a  jefuit  or  popifh 
prieft  within  this  realm,  being  at  liberty,  or 
out  of  hold,  was  no  lefs  a  crime  than  felony 
without  benefit  of  clergy.  This x  claufe  ap- 
pears moft  difficult  to  be  juflified  of  any  of 
the  legal  fanftions  againft  the  dangers  ariling 
from  popery.  Laftly,  to  put  in  ure,  pub- 
lim,  bring  into  the  realm,  or  aid  the  bringing 
into  the  realm,  of  any  bull  or  inftrument 
from  Rome,  by  virtue  of  any  fuch  authority 
to  abfolve  others,  or  willingly  to  be  abfolved, 
and  being  a  jefuit  or  popift  prieft  to  continue 
in  the  realm  without  conforming,  thefe T 
three  offences  have  been  fwelled  into  the 
crime  of  high  treafon. 


This  is  a  compendious  view  of  the  laws 
againfl  papifts,  as  they  ftood  before  the  paf- 
ling  of  the  late  mitigating  and  repealing  acts. 
To  have  marked  in  every  inftance  the  diftindt 
conferences  of  recufancy  and  conviction 

u  St.  27  El.  c.  2.  §  4. 

*  Yet  it  was  proceeded  on.     2  Weft  fymboU§  212. 
y  St.  13  El.  c.  2.  §  z,  3.     27  El.  c.  2.  §  3.  10. 

Mm  3  thereof 
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thereof  appears  unneceflary,  and  would  have 
rendered  this  detail  intricate  and  projix.     We 
11  uft  own  the  legiilature  has  exercifed  an  in- 
genious feverity,  diverfifying  and  adapting  the 
penalties  to  almoft  every  fituation  of  civil  life. 
Nothing  but  the  moft  imminent  danger  to  the 
community,  and  the  public  peace,  can  juftify 
fuch  rigorous  flatutes  ;  and  the  danger,  what- 
ever it  really  was,  was  certainly  thought  to  be 
moft  imminent.     To  profefs  popery  might, 
with  fome  reafbn,  be  coniidered  as  declaring 
war  againft  the  ftate  ;  tho  the  practice  with 
very  few  conformed  to  the  principle.  Thefe  in- 
ftitutions  therefore  (as  is  remarked  by  fir  Wil- 
liam Blackftone  *)  are  rather  to  be  accounted 
for  from  their  hiftory,  and  the  urgency  of  the 
times  which  produced  them,  than  to  be  ap- 
proved (upon  a  cool  review)  as  a  ftanding  fyf- 
tem  of  law.     Let  us  illuftrate  this  obfervation 
by  a  ftriking  example.     Pope  a  Pius  the  fifth 
having  without  much  notoriety,  and  perhaps 
with  concerted  fecrecy,  anathematifed  queen 
Elizabeth,  and  promoted  plots,  infurrecUons, 
and  rebellions  again  ft  her,  finally,   in  a  bull, 

dated  in  March,  in  the  year  1569,  declarin 
irr  am 


Black  bluo:> 


•  Camd.  annal.  an.  1  570.    Barrow  fuprem.  5. 

"  that, 
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"  that,  as  fucceflbr  of  St.  Peter,  he  was  con- 
ftituted  by  him  that  reigneth  on  high,  over  all 

nations,  and  all  kingdoms,  that  he  might  pluck 

-ni  fl£  hshoijao'gRr!  3-irmiiJ23l  sdl  u^/r   [Irj  - 
up,   deltroy,    diflipate,    ruinate,    plant,    and 

t  ^H\  SnUgcDfi  ,bfU  snivlEhfittfc  Jff±5a3»}tai«nrn^ 
build,    proceeds  thus;  "  We  deprive  her  of 

her  pretended  right  to  the  kingdom,  and  of  all 

,  T  ^^§  *t  3*Q  dX*  il  L^i  'I  n  f  m  rj*i  r    i  •  '^  i^^    ^  ri  ^  ^  r*  t       .^  *  *  IT  .     Ty» 

dominion,  dignity,  and  privilege  whatfoever, 
and  abfolve  all  the  nobles,  fubjedts,  and  people 
of  the  kingdom,  and  whoever  elfe  have  fworn 
to  her,  from  their  oath,  end  all  duty  what- 
foever, in  regard  of  dominion,  fidelity,  and 
obedience."  To  publifh  this  bull  was  abet- 
ting rebels,  and  inciting  civil  confufion,  warsv" 
and  mafTacres,  with  the  ardor  of  bigotted  fu-  ' 
perftition.  We  may  then  ceafe  to  wonder, 
that  in  the  next  feffion  of  parliament,  begun 
the  fecond  day  of  April,  in  the  year  1  570,  fuch 
crime  was  declared  high  treafon.—Some  fimilar 
offence  might  give  rife  to  the  moft  penal  of 
thefe  laws,  fome  hoftile  aft  of  foreign  arrb- 

gance,  fome  dpmeilic  confpiracy  or  fedition. 
• 


^ 


b3litfiai3fij.Knc  ^^^jy 

aif^ory,  t  Unce  me   reformation,   will 

eafily  account  why  no  mitigation  of  the  penal 
flatutes  againfl  popery  til}  very  latelv  was  in- 
dulged. Sopn  after  the  refloration,  (the  only 
criiis  when  \ve  could  reafonably  look  for  fuch 

ffcflb  /       \ 
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lenity)  we  find  that  b  upon   addrefs   to  the 
houfe  of  peers  by  the  Roman  catholics,  a  com- 
mittee of  that  houfe  was  appointed   to  exa- 
mine and  report  the  fanguinary  laws  in  mat- 
ters of  religion.     At  that  time  there  did  not 
appear  one  lord  in  the  houfe  diffentient  to  the 
revoking  of  fuch  ftatutes,  as  we  are  told  by  a 
noble  hiftorian,  who  had  ample  opportunity 
of   knowing  the  truth  of  what   he   wrote. 
The  committee  fate,  and  was  diligently  at- 
tended by  the  Roman  catholic  lords  and  their 
friends,  for  fome  ,d^ys,  who  made  their  obfer- 
vations   upon  feveral  acts  of  parliament,   in 
which  they  defired  eafe.     But  the  papifh  loft 
the  benefit  of  this  defign  by  difcord  and  ani* 
mofity  amongft  themfelves,  by  their  infolent 
carriage  towards  the  members  of  the  efla- 
bli/hed  communion,  and  by  the  unaccommo- 
dating pertinacity  of  the  jefuits,  who  vehe- 
mently protefled  againfl  diminiming  the  tem- 
poral authority  of  the  pope.     Thus  the  fa- 
vorable difpofition  of  the  legiflature  was  fruf- 
trated  ;   and,   for  near  a  century  afterwards, 
there  was  little  room  to  look  for  the  revival 

of  fuch  a  committee.     But  as  the  authority 

.:  .YU/LJ  "  v*    '.  Si*  ..i  :•    .. 
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of  the  Roman  pontiff  has  worn  away,  and 
this  kingdom,  as  well  as .  Ireland,  has  been, 
for  a  longer  time  than  was  ever  before  remem- 
bered, not  only  in  fact  undifturbed  by  papiftica! 
machinations  and  feditions,  but  unalarmed  by 
the  terror  of  fuch  difturbances,  we  muft  ap- 
plaud the  lenity  of  the  late  acts,  as  it  feems 
not  to  fuit  the  dignity  of  the  commonwealth 
to  enact  laws  merely  in  terrorem,  without  a 
view  of  carrying  them  into  execution.     By 
the  former  of  thefe  acts  %  not  only  the  dif- 
abilities  of   Roman  catholics    in   refpect  to 
landed  eftates,  but  the  penalties  levelled  againft 
popifh  bimops,  priefts,  and  jefuits  feem  an- 
nulled (for  the  act  is  not  perfectly  clear)  in 
favor  of  fuch  as  mail  take  and  fubfcribe  an 
oath,  the  purport  of  which  is  to  abjure  the 
pretender,  and  the  temporal  authority  of  the 
pope  within  thefe  realms,  and  to  renounce 
the  tenets  moft   adverfe  to   the   fecurity  of 
our  government.     The  fecond  act  d  is  much 
more  perfpicuous  and  intelligible.     This  law, 
at  the  fame  time  accounts  for  the  former  ri- 
gor and  prefent  lenity  of  the  legiflature,  by 
reciting  that  certain  principles  have  been  at- 


f  St.  1 8  G.  III.  c.  60.  «  St.  3 1  G.  III.  c.  3  2. 
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tributed  to  papifts,  which  are  dangerous  to 
focicty;and  civil  liberty,  and  which  they  are 
willing  to  difclaim.  It  then  exempts  from 
all.  penal  profecutions  fuch  papifts,  eccleii* 
afHcs  as  well  as  laymen,  as  (hall,  in  any  of 
the  courts  of  record  fpccified,  take,  make,  and 
fubfcribe  a  declaration,  that  they  profefs  the 
Roman  catholic  religion,  and  fuch  oath  and 
farther  declaration  for  fecurity  of  the  go- 
vernment as  thereby  required.  Npr  is  this 
the  only  indulgen.ce.  for  the  fame  law  tole- 
rates, under  due  regulations,  the  pub'ic  ex- 

*  J     t^-'  *>*4*.  I  -J.i*Uij>^4v/J  *C*£\  *  vl  vJ  *  t 

crcife  pf  that  religion,  and  provides  againft 
diflurbing  the  congregation,  and  againft  mif- 
the  officiating  prieftsj  M  9(j 


II.  Proteflant  diflenters,  before  the  revolu- 

•)    ^DjJJPQ 

tion,  were  alfo  obnoxious  to  fevere  coercion. 
They  were  fubject  to  incapacities  and  incon'ue- 
nienciesy  and  the  frequenters  of  their  conven- 
ticles were  liable  to  forfeitures  and  imfrifon- 
ment.  The  toleration  acl  g  fufpends  the  effect 


of  thefe  IfflriKlM^ 


•  Thus  the  intention  of  a  ftatute  of  queen  Mary  was  re- 
vived, after  a  peiiod  of  about  240  years.     (See  vol.  1.  355,  6.) 

'  See  ft.  35  El.  c.  i.     22  C.  II.  c.  I.  and  the  other  fuf- 
pended  afts.  aic  tnohsbgoi  sbrfT  .....  QI  ^  i 

•  St.  i  W.  &  M.  feiC  i.e.  18.  .     ^h  \t>  qiiihow  aiia  sqi»s«Iu 
oj  baSiJiaa  Jon  ««no3l3l  ixb  te  Jb'Waio^o-i  ad  oj  ?i  qirfliflti  2gi  ' 
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this  reafon,  that  fome  eafe  to  fcrupulous  con- 
fcienccs,  in  the  exercife  of  religion>  may  be  an 
effectual  means  to  unite  their  majefties'  pro- 
teftant  fubjects  in  intereft  and  affection.     If 
however h  a  man  be  a  profeff'ed  churchman,  and 
his  confcience  will  permit  him  fometimes  to 
go  to  the  meetingf^of  feparatifts,  inflead  of 
places  for  celebrating  the  eftablifhed  worfhip, 
the  act  of  toleration  will  not  legally  excufe 
him  from  the  penalties  for  not  reforting  to 
church;  for  it  was  not  made  for  fuch  fort  of 
people.     As  to  real  difTenters  alfo,  the  impu- 
jiity  is  not  unconditional.    For  if  any  affembly 
of  perfons,  difTenting  from  the  church  of  Eng- 
land, mall  be  had  in  any  place  for  religious 
worfhip,  with  the   doors  locked,  barred,  or 
bolted,  during  any  time  of  fuch  meeting  to- 
gether, all  perfons  that  mall  be  at  fuch  meet- 
ing mail  not  receive  any  benefit  from  that 
law1.     It  is  alfo  provided  J,  that  no  congre- 
gation or  aflembly  for  religious  worfHip  fliall 
be  permitted  or  allowed  by  that  act,  until  the 
place  of  fuch  meeting  mall  be  certified  to  the 
bifliop  of  the  diocefe,  the  archdeacon,  of  the 

•.   (•$«£?€  4  -toy  33^}     .aisax  o.{u  Jwods  Jo  bohsq  £  wjte  tb3v-v 

*  6  Mod.  190.  -k  $%.'!> 

J  §  19.  Thefe  regulations  are  copied  into  the  laft  aft  for 
tolerating  the  worfhip  of  the  church  of  Rome ;  but  the  place  of 
fuch  worftiip  is  to  be  recorded  at  the  feffions,  not  certified  to  the 
bifliop  or  archdeacon. 

archdeaconry, 
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archdeaconry,  or  the  juftices  of  peace,  at 
their  general  or  quarter  feffions,  and  regiftered 
or  recorded  accordingly.  The  fubject  of  a 
former  lecture  gave  occafion  to  k  mention  the 
fecurity  derived  to  the  church  from  the  cor- 
poration and  teft  a<5ls,  argl  that  wife  inftitu- 
tion  which  reftrains  magiftrates  of  corpora- 
tions from  appearing  at  diflenting  conventicles 
in  the  gowns,  or  with  the  enfigns  of  their  re- 
fpective  offices.  The  fame  '  law  however, 
which  contains  the  laft-mentioned  regulation, 
repeals  in  part  the  m  act  againft  occafional  con- 
formity, and  the  whole  of  "  that  to  prevent 
the  growth  of  fchifm.  One  of  thefe  ftatutes 
gave  a  check  to  temporifing  in  religion;  and 
the  other  retrained  diflenters  from  being  in- 
ftructors  of  youth.  Since  thefe  reftraints  have 
been  annulled,  the  diflenters  (as  is  obferved 
by  bimop  Ellys  °)  have  enjoyed  a  greater  de- 


k  Vol.  I.  362.—  Where  it  is  faid,  by  miftake,  that  the  provi- 
fion  of  the  corporation  aft,  requiring  magistrates  to  have  taken 
the  facrament  within  one  year  next  before  their  eleftion,  is  re- 
pealed by  ft.  5  G.  I.  c.  6.  That  law  only  repeals  fo  much  of 
the  corporation  a£l  as  relates  to  the  oath  and  declaration  therein 
mentioned  ;  and  indemnifies  the  then  members  of  corporations, 
and  perfons  then  in  office,  and  having  omitted  to  take  the  facra- 
ment, unlefs  removed,  or  profecuted  without  wilful  delay,  within 
fix  months  after  being  placed  or  ele&ed  into  their  refpedttve 
offices, 

1  81.50.1.0.4.  *»  10  A.  c.2. 

»  12  A.  ft.  2.  c.  7.  •  Trafts  p.  i.  tr.  7. 

§  gree 
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gree  of  licence  in  fome  refpe&s  than  the 
members  of  the  eftablimed  communion,  par- 
ticularly in  their  power  of  holding  aiTemblies 
to  confult  about  and  provide  for  their  civil  and 
icligious  intereft;  whereas  the  fynods  of  the 
regular  clergy  cannot  either  be  convoked  or 
continue  without  the  royal  authority  and  af- 
fent.  Thefe  conceffions  however  have  proved 
fo  unfatisfaclory,  that  we  have  feen  repeated 
applications  made  to  the  legislature  to  enlarge 
them  5  which  have  fucceeded  to  a  conliderable 
extent.  For,  inftead  of  fubfcribing  almoft 
tlie  whole  of  the  thirty-nine  articles,  as  was 
formerly  p  incumbent  on  diflenting  minifters, 
all  q  that  is  now  required  from  them,  and  from 
diflenting  fchoolmafters,  befides  taking  the 
oaths  to  the  government,  and  making  the  de- 
claration againft  popery,  is  a  profeifion  "  that 
they  are  chriflians  and  proteftants,  and,  as 
fuch,  believe  that  the  fcriptures  of  the  old 
and  new  teftament,  as  commonly  received 
among  proteflant  churches,  do  contain  the 
revealed  will  of  God,  and  that  they  do  receive 
the  fame  as  the  rule  of  their  dodtrine  and 
ractice."  —  We  muft  own  it  favors  of  pedan- 

'3f"'^lrw  Juomtw  bsJijC-sTtoi     ID  .^r-vornsT^bln:  ,:.v-r." 


-  . 

t  Toleration  ad  i  W.  &  M.  fefl".  i.  c.  18.  §  8, 

<St.i9G.IILc.44. 


tc 
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tic  obftinacy  indeliberately  to  rejecl:  every 
propofed  innovation.  It  belongs  to  the  fu- 
preme  power  of  the  flate  to  judge.  And 
when  that  power  has  pronounced  its  mature 
rcfolves,  there  are  many  reafons  againft  reite- 
rating the  fame  application  with  reftlefs  im- 
portunity. I  mall  corroborate  thefe  fenti- 
ments  by  a  citation  from  a  foreign  jurift, 
who  appears  in  general  to  write  with  the  mofl 
impartial  moderation.  "  When  the  choice 
of  a  religion  (fays  r  he)  is  already  made,  and 
one  is  eftablimed  by  law,  the  nation  ought  to 
protedl  and  maintain  that  religion,  and  pre- 
ferve  it  as  an  eftablifhment  of  the  greateft 
importance,  but  always  without  blindly  re- 
jecting the  changes  that  may  be  propofed  to 
render  it  more  pure  and  ufeful :  for '  the  flate 
ought  always  to  attend  to  its  own  perfection. 
But  as  all  innovations  in  this  cafe  are  full  of 
danger,  and  can  feldcm  be  produced  without 
diforder,  they  ought  not  to  be  attempted  upon 
flight  grounds,  without  neceffity,  or  very  im- 
portant reafons.  The  fociety,  the  ftate,  the 
entire  nation  only  is  to  determine  the  necef- 
fity  or  convenience  of  thefe  changes ;  it  does 


9  Vatt.  I  of  nat.  b.  i,  c.  1 2.  $  1 3 1. 

•  Vatt.  Lofnat.b.  i.  c.  2.  §  zi. 


not 
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not  belong  to  any  lingle  perfon  to  attempt 
them  by  his  own  authority,  nor  consequently 
to  preach  a  new  doctrine.  Let  him  offer  his 
fentiments  to  the  conductors  of  the  nation, 
and  fubmit  to  the  orders  he  receives  from 
them." 

^oi  "  IfMi  I 
rr»^   norf<itb   s   yd 
After  this  review  of  crimes  and  punim- 
ments,  I  mall  haften  to  the  modes  of  profe- 
cution,  which  will  be  comprifed  in  the  four 
following  lectures. 


»1-o    gTr'-*    'I 


•'joi 
<  ^HV/ 


rii   ?n6il«75Mnf  ffs  8B  lull" 

•      ;-    f^-..  .....  .-     .    -( 

moblat  n'fio-  bnn  tie>gflBb; 
u'ha^qrn^lJfc',^  01  ion  iHglro  Y^^pbib'liL 
yiav  10  V(ifft3osn  Juo'rfjjw  t3bnuoi§  irf^ 


sb  ot  si  T^Ino  noilsfl  lVf 
ii  jEinnd.i  sl'arh  lo  sofisinavnoj.  10 
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LECTURE      XXXVIII. 


Of  the  ordinary  modes  of  commencing  criminal 
frofecutions. 


THERE  is  no  part  of  civil  inftitu- 
tions  in  which  the  fubjects  of  a  ftate 
feel  themfelves  more  interefted  than  that, 
which  defines  the  feveral  fpecies  of  crimes, 
limits  their  punifhment,  and  prefcrihes  the 
mode  of  profecution.  Where  the  penal  law 
is  indefinite  or  obfcure,  it  is  obvious  that  pof- 
feffions,  liberty,  and  life  may  be  ignominioufly 
facrificed  to  groundlefs  accufations,  concerted 
by  the  malice  of  private  refentment,  or  the 
rage  of  capricious  tyranny.  The  criminal 
code  has  therefore,  I  believe,  in  all  countries 
preceded  nice  regulations  refpecting  property; 
and  has  much  earlier  been  brought,  by  the 
care  of  legiflators,  to  fome  degree  of  matu- 
rity and  perfection.  General  fecurity  equally 
requires  that  crimes  fhould  not  be  unpunifh- 

ed, 
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cd,  and  that  punifhment  mould  not  be  dif- 
cretional,  but  depend  on  a  preordained  law. 
Thefe  are  among  the  principal  ends  of  form- 
ing civil  communities,  and  were  difcerned  to 
be  fo  in  the  infancy  of  every  flate. 


The  laws  relating  to  the  commencement  of 
Criminal  accufations  materially  vary  in  diffe- 
rent countries. 

In  *  Athens,  (where  there  feems  to  have 
been  little  difcrimination  made  between  ac- 
tionable wrongs  and  public  offences)  a  citizen 
was  liable  to  be  put  upon  his  trial,  not  only 
by  the  perfon  particularly  injured,  but  any 
other  informant.  Solon b,  the  author  of  this 
law,  being  queftioned  which  he  thought  the 
befr.  commonwealth,  replied,  that,  where  every 
man  is  equally  ready  with  the  immediate  fuf- 
ferer  to  profecute  injustice.  But  atc  Athens, 
he  that  threw  another  into  prifon  for  thievery, 
and  could  not  prove  the  charge,  was  liable  to 
forfeit  a  heavy  fine.  The  prefent  modes  of 


3  Pet.  11.  Att.  1.  vii.  t.  2.  •  »  Plut.  in  vit.  Sol. 

c  Pet.  11.  Att.  1.  vii.t.  7. 

VOL.  II.  N  n  thinking 
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thinking  feem  to  difapprove  both  thefe  infti- 
tutions,  as  making  the  office  of  an  informer, 
in  regard  to  petty  offences,  rather  too  laudable 
and  meritorious,  and  encouraging  him  to  fup- 
port  his  accufation  by  perjury,  through  the 
menaced  terror  of  amercement. 

The  d  Roman  law  did  diftinguifh  between 
public  crimes  and  private  wrongs,  but  per- 
haps not  very  accurately,  nor  always  confid- 
ently. Defamatory  libels,  theft,  a  fpecies  of 
fraudulent  dealing  cz\\Q&ftellionate,  the  driving 
away  of  cattle,  the  cutting  down  of  trees 
clandeftinely,  and  fome  other  mifdemeanors, 
were  confidered  as  private  injuries,  in  no  high 
degree  affecting  the  intereft  of  the  community, 
and  were  therefore  to  be  profecuted  only  by 
the  perfons,  whofe  rights  were  immediately 
infringed.  But  public  crimes,  in  which  clafs 
were  reputed,  not  only  treafon,  embezzlement 
of  the  revenues,  and  the  like;  but  forgery, 
adultery,  and  many  others,  thefe  were  amen- 
able to  juftice  at  the  inflance  of  any  fpirited 
reformer. — Before  all  the  Roman  magiflracies 
were  cumbroufly  wielded  by  one  man,  to 

d  Dom.  pub.  lawb.  ill.  introd.    Gravin.  de  ort.  et  progr.  j.  c. 
*37- 
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profecute  ftate  criminals  was  more  than  {im- 
ply meritorious ;  it  was  one  of  the  roads 
which  ambition  took  to  honor ;  it  was  a  teft 
uniformly  required  and  given  of  a  zealous  and 
animated  concern  for  the  common  welfare. 
"  Voluit  (fays  Cicero  e  of  Caslius)  vetere  injli- 
tutOy  eorum  adolefcentium  exemplo,  qui  pojl  m 
civitate  fummi  viri  et  clariffimi  cives  exjliterunt, 
indujlrlam  fuam  a  populo  Romano  ex  aliqua 
illujlri  accufatlone  cognofci"  Hence  frequent 
competitions  arofe  for  the  credit  of  managing 
the  charge  agamft  a  diftinguimed  culprit ; 
and  among  the  reafons  urged  for  adopting  or 
repudiating  the  rival  orators,  this  delicate 
principle  is  faid  to  have  prevailed — "  ne f  li- 
bido violandtf  necejfitudims  auftoritate  judkum 
comprobaretur.- — In  fucceeding  ages  feveral  of 
the  emperors  redreffed  the  dangers  to  be  ap- 
prehended from  (what  we  term)  malicious 
profecutlons.  "  Qutfqua  crimen  intendit  (fay 
s  Honorius  and  Theodofius)  non  impunltam 
fore  navtrit  licentlam  mentiendi."  The  mere 

•J 

acquittal,  however,  of  the  accufed,  did  not 
endanger  his  accufer,  but  his  defign  was 
fcrutinifed  by  the  judge  ; — "  et  Ji  quidem 

«  Orat.  pro  M.  Caelio. 

(  M.  T.  Cic.  in.  Q^Czelilium  divinaf. 

8  Cod.  1.  ix.  t.  46.  le.  10. 

N  n  2  juftum 
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jujlum  ejus  error  em  repererit,  abfohit  eum;Ji 
vero  in  evidenti  calumnia  deprebenderit,  legi- 
timam  pcenam  ei  irrogat V 

By  the  ufage  of1  France,  as  it  flood  before 
the  late  revolution,  no  private  perfon  could 
carry  on  a  criminal  profecution;  but  he 
might  do  what  was  equivalent;  he  might 
caufe  his  allegations  to  be  registered,  and  re- 
quire the  proper  officers,  whofe  function  it 
was,  to  be  diligent  and  careful  in  bringing 
the  fuppofed  offender  to  juftice.  If  the 
party  were  acquitted,  he  might  demand  the 
name  of  the  informer,  which  till  then  was 
kept  fecret,  and  fue  him  for  the  falfe  calum- 
ny, under  the  reflri&ions,  however,  as  I  ap- 
prehend, which  I  have  juft  deduced  from  the 
laws  of  Rome.  But  where  a  public  crime 
included  fome  peculiar  grievance  to  an  indi- 
vidual, as  the  driving  away  of  his  cattle,  or 
the  like,  he  might  join  in  the  proceedings 
with  the  king's  procurator,  or  with  the  local 
bailiff,  the  one  demanding  juftice  on  the  of- 
fender, the  other  only  praying  civil  repara- 


*  Dig.  1.  xlviu.  1. 16.  le.  i.  par.  3. 

*  Dom.  pub.  law  b.  iii.  introd. 


tion. 
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tion.     This  fort  of  informant,  I  prefume,  in- 
curred no  penalty. 


Let  us  next  take  a  view  in  this  refpect  of 
our  municipal  provifions. 


In  an  early  and  uncultivated  age,  while 
men  were  impatient  equally  of  judicial  for- 
mality, and  of  reafoning  on  probabilities,  they 
yet  faw  the  neceffity  of  criminal  juflice, 
but  they  flew  to  it  by  extemporaneous  modes, 
and  with  inordinate  precipitation.  Superfti- 
tious  ignorance  fan&ioned  the  feveral  kinds 
of  ordeal.  Military  fiercenefs  clamored  for 
the  trial  by  battle. — Both  thefe  enormities 
have  ceafed  with  the  caufes  of  their  introduc- 
tion. Ordeal  k  was  abolifhed  partly  by  a 
charter  of  Henry  the  third,  near  the  com- 
mencement of  his  reign,  and  partly  by  the  dif- 
countenance  it  fo  juftly  received  about  the 
fame  time  from  the  canonifts  and  clergy. 
Yet  the  campeftrian  deciiion  by  armed  com- 
batants furvived  much  longer,  and  is  now 
perhaps  rather  obfolete  than  .illegal.  Tho 
condemned  with  a  laudable  fervor  by  the 

*  Spclm.  gL  326. 

N  n  3  author 
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author  of  Flcta  '  in  the  the  reign  of  Edward 
the  firfl,  it  prevailed  m  in  this  and  other  feu- 
dal conftitutions  of  Europe,  till  the  light  of 
the  reformation  was  difFufed.  It  has  fince 
gradually  expired,  having  with  us  been  little 
heard  "  of  in  civil  caufes,  and  lefs  if  at  all  in 
c  criminal  profecutions. 

Offences  therefore  are  now  amened  to  juf- 
tice  by  indictment,  information,  or  the  fo- 
renfic  mode  of  criminal  appeal.  Of  thefe  I 
fhall  fpeak  in  their  order,  not  meaning  to 
defcend  to  convictions  for  fmall  tranfgrefiions 
before  ju  ft  ices  of  peace,  nor  to  fummary 
proceedings  for  contempts  of  courts,  and 
abufe  of  the  forms -of  the  law  : — As  to  trials 

• 

in  the  Houfe  of  peers,  in  the  ordinary  mode 
by  way  of  indictment,  and  the  more  extraor- 
dinary courfe  of  impeachments,  as  to  new 
laws  alfo  made  for  the  punifhment  of  parti- 
cular delinquents,  called  bills  of  attainder 
and  bills  of  pains  and  penalties,  thefe  will 

1  L.  i.  0.32. 

m  Praef.  epifc.  Derr.  ant.  Wilk.  11.  A.  S.  xiv.  xv. 

*  Spelm.gl.  103. 

*  It  feems  only  to  have  lain  in  criminal  .appeals,  or  where 
tho   the  culprit  was  induied,  the   indictment   was  infufficient. 
(Br,  t.  Battaile  pi.  7.  u.) 

8  feverally 
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feverally  engage  our  attention  in    the  three 
fucceeding  lectures. 

All  crimes,  tho  perhaps  particularly  grie- 
vous to  fome  individuals,  are  pernicious  alfo 
and  injurious  to  the  people  at  large,  by  the 
terror  and  alarm  excited,  and  by  the  conta- 
gious example  of  unarraigned  offences.  With 
us  they  are  chiefly  confidered  as  they  affect 
the  commonwealth  j  as  breaches  of  that  focial 
peace  and  order,  which  the  king,  the  chief 
guardian  of  the  commonwealth,  is  to  main- 
tain, and  any  interruption  of  which  is  confe- 
quently  adverfe  to  his  crown  and  dignity. 
Accordingly,  crimes  are  ufually  brought  to 
trial  in  his  name  by  indiSlment  or  information^ 
which  may  be  termed  public  modes  of  profe- 
cution,  in  contradiftinction  to  the  third  mode, 
that  by  criminal  appeal,  which  is  the  private 
fuit  of  the  aggrieved  party. 


I.  An  p  Mi&ment  is  a  written  accufation 
at  the  fuit  of  the  king,  fubmitted  in  order  to 
being  found  or  rejected  by  the  oa,ths  of  twelve 

P  2  Hawk.  209. 

N  n  4,  men 
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men  at  the  leaft,  and  q  not  more  than  twenty- 
three,  of  the  fame  county  wherein  the  offence 
was  committed,  returned  to  inquire  of  all 
offences  in  general  in  the  county  determinable 
by  the  court  to  which  they  are  preferred. 
When  fuch  accufation  is  found  by  a  grand 
jury,  without  any  bill  brought  before  them, 
and  afterwards  reduced  to  form,  it  is  called  a 
prefentment  >  when  found  by  grand  jurors  re- 
turned to  inquire  of  that  particular  offence 
only,  it  is  properly  called  an  ir 


T\\zful>ject  matter  of  an  indictment  feems 
firft  to  demand1  our  notice.  It  is  clear  r  then, 
that  not  only  atrocious  crimes,  as  treafons 
and  felonies,  but  inferior  *  mifdemeanors, 
being  mala  in  fe,  of  a  public  nature,  and  not 
'  peculiarly  appropriated  to  the  ecciefiaftical 
tribunal,  are  indictable.  So  where  a  ftatute 
- 

^  Burr.  1088.  !  2  Hawk,  zio,  i. 

»  Indictments  alfo  generally  lie  for  refufmg  a  public  office  im- 
pofed  by  the  law.—  And,  to  mention  fome  other  anomalous  in- 
ftances,  which  yet  may  perhaps  afford  general  principles,  taking 
up  dead  bodies,  tho  for  anatomical  ptirpofes,  has  been  holden 
indidable,  as  an  offence  againll  common  decency,  and  at  which 
nature  revolted.  (2  Durn.  .•&  Eaft  733,  4.)  So  indictments 
have  bten  allowed  for  nufances,  in  making  great  noifes  in  the 
night,  (Str.  704.)  and  for  carrying  on  offenfive  (tho  they  could 
not  be  proved  unwhclefome)  manufactories,  as  preparations  of 
aqua  foitis,  or  the  like.  (Burr.  333  &c.) 

<  Vol.  1.  149  &c.  &  ant-.jzi. 

prohibits 
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prohibits  a  matter  of  public  grievance,  or 
injoins  a  matter  of  public  convenience,  as 
repairing  the  common  ftreets  of  a  town,  dif- 
obedience  of  fuch  ftatute  is  indictable ;  but 
the  rule  admits  of  limitations  and  excep- 
tions. For  if  the  delinquent  have  been  fined 
in  a  civil  adion,  if  the  new  law  extend  onty 
to  private  perfons,  or,  if  to  all  perfons,  but 
chiefly  concern  difputes  of  a  private  nature, 
as  diftrefles  for  rent,  or  the  like,  this  mode 
of  profecution  is  precluded.  Laftly,  fraud 
and  circumvention  in  commercial  dealings 
feem  moft  remote  from  the  idea  of  pub- 
lic criminality.  In  regard  to  thefe  the 
diftinftion  u  laid  down  is,  that  in  fuch  im- 
poiitions  or  deceits,  where  common  pru- 
dence may  guard  perfons  againft  fuffering 
from  them,  the  offence  is  not  indictable,  but 
the  party  is  left  to  his  civil  remedy  for  redrefs 
of  the  injury  that  has  been  done  him :  but 
where  falfe  weights  and  meafures  are  ufed,  or 
falfe  tokens  produced,  or  fuch  methods  taken 
to  cheat  and  deceive,  as  people  cannot,  by  any 
ordinary  care  or  prudence,  bs  guarded  againft, 
{here  it  is  an  offence  indictable  -,  and  indeed 

"Burr.  1129.    Covvp.  ^23  &c. 

by 
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by  a  late  ftatute  x  is  in  fomc  inflances  made 
punishable  in  a  high  degree. 

The  form  of  indictments  is  a  much  wider 
field  of  juridical  controverfy.    In  early  ages  it 
is  probable,  all  accufations  were  merely  oral ; 
tnd  expeditious  juftice    indeliberately  deter- 
mined whether  the  proof  adduced  fatisfied  the 
defcription  of  fome  very  general  law.     But 
when  criminal  inftitutions  were  improved  by 
progrefftve  experience,    when   offences  were 
carefully  diftinguimed,  the  gradations  of  guilt 
(as  far  as  relates  to  human   tribunals)  atten- 
tively eftimated,   and   proportionate  puniih- 
ments  permanently   ordained,    it  was  found 
neceflary  that  the  charge   mould  be  fully  and 
accurately  defignated,  to  exclude  the  dangers 
of  arbitrary  decifion,  and  to  prepare  the  fuf- 
pected  for  their  defence.     A  due  adherence 
to  the  form  of  indictments  is  therefore  found- 
ed in   a   prudent  and    a  virtuous   principle. 
The  Roman  concifenefs  nomen  deferre,  and  diem 
dicere  de  repetundis,    or   the  like,    was  too 
vague  and  too  inconfiftent  with  Englifh  free- 
dom and  humanity,  which  require  a  written, 

x  30  G.  II.  c.  24.    See  3  Durn.  &  Eaft  98 — 107. 

accurate, 
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accurate,  and  particular  7  charge.  But  the 
degree  of  exactnefs  and  preciiion  inforced 
by  our  law  is  a  popular  topic  of  cenfure  and 
of  ridicule.  It  is  generally  thought  that  the 
courts  have  lent  too  eafy  an  attention  to  tech- 
nical cavils,  and  quafhed  many  indictments  for 
very  frivolous  exceptions.  Several  inftances 
to  this  effect  are  cited  in  *  an  ingenious 
publication  on  penal  law ;  and  Sir  Matthew 
Hale  3  afferts,  that  if  a  man  be  indicted  for 
flaying  another  with  a  fword,  the  indictment 
ought  to  mew  in  which  hand  the  weapon 
was  holden  :  tho  in  another  place",  he  eager- 
ly exclaims  againft  thefe  unfeemly  niceties,  as 
he  expreffes  it.  We  mall  not,  however,  be 
very  anxious  to  fee  this  fcrupulofity  of  the 
judges  much  relaxed,  when  we  confider,  that 
c  a  new  and  more  regular  indictment  may  be 
framed j  and  fo  juftice  is  only  delayed;  on 
the  other  hand  it  might  be  fatally  perverted. 
— It  may  feem  perhaps  inconfiftent,  that  the 
fame  law  which  exacts  fuch  critical  precifion, 
yet  affords  to  the  accufed  very  little  opportu- 
nity of  taking  advantage  of  any  defect  of 


r  See  2  Burn.  &  Eaft  581—587. 
z  Eden  (now  lord  Auckland)  pr.  pen.  1.  164.  n. 
«2Hal.H.  P.  C.  185.  fcjfaid.  193. 

6  3  Wzns.  500.     10  Mod.  216. 

form. 
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form.  Indeed  it  is  neceflary,  by  the  ftatutes 
7  W.  III.  c.  3.  and  7  A.  c.  21.  in  cafes  of 
high  treafbn  d  not  relating  to  the  coin,  to  de- 
liver a  copy  of  the  indictment  to  a  prifoner  " 
feveral  days  before  his  arraignment.  But  no 
act  has  been  hitherto  pafled  extending  this 
humane  and  equitable  provifion  to  profecu- 
tions  for  the  various  clafles  of  capital  and 
other  felonies. 

t 

As  to  the  perfons  liable  to  this  mode  of  ac- 
r  j 

cufation,  it f  hath  been  adjudged,  and  appears 
from  conftant  experience,  that  neither  magna 
cartdy  nor  any  other  law,  privileges  a  peer  from 
being  indicted  by  a  grand  jury  of  commoners  ; 
tho  wherever  indicted  he  ought  in  general  to 
be  tried  in  the  lords'  houfe  of  parliament.  If 
the  g  grand  jury  reject  any  bill  as  untrue,  a 
new  indictment  againft  the  fame  perfon  may 
be  preferred.  This  h  is  not  neceflary  in  cafe 
of  the  king's  demife ;  even  that  great  poli- 
tical event,  tho  it  be  his  fuit,  does  not  dif- 

continue  an  indictment.      Divers  '  offenders 

_ 

may  be  joined  in  the  fame  charge.     The:  ac- 
quittal or  conviction  of  fome  is  no  exculpa- 

«v  * 

<St.6G.  III.  c.  53,  §  3,  e  Foft.  230. 

f  z  Hawfc.  434.  s  ^  Black,  comm.  30^1. 

»zHal.H.  P.  C.  189. 

1  S?t  lord  Raym.  .1 24^.     Burn  jufticc  t.  "mdiclment  ^  4. 

f  tion 
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tion  or  condemnation  of  the  reft.  This  is 
commonly  exprefTed  by  faying  that  every  fuch 
indidtment  is  feveral  as  well  as  joint. 

•••ftibn'i  3 

We  may  now  properly  inquire  who  are 
the  perfons  to  find  or  reje<St  indi&ments. 
The  k  jurors  may  be  challenged  and  fet  afide, 
if  they  be  not  returned  by  the  proper  officer, 
without  the  nomination  or  inftance  of  others, 
efpecially  of  the  profecutor;  or  if  they  be 
attainted  for  treafon  or  felony,  outlaws  or 
aliens.  By  one  of  our '  moft  antient  ftatutes, 
men  above  the  age  of  feventy  years,  laboring 
under  continued  ficknefs,  or  infirm  at  the 
time  of  the  fummons,  are  not  to  be  put  upon 
inquefts :  but  thefe  m  are  matters  of  excufe, 
not  of  difqualification.  Several  "  other  acts 
of  early  parliaments,  in  general  ordain,  that 
inquefts  fliall  be  formed  of  fuch  as  are  next 
neighbours,  not  fufpeft,  nor  procured,  nor  of 
evil  fame ;  and  the  neglect  of  thefe  provifions 
is  made  penal.  To  thefe  qualifications  fir 

Matthew  Hale  °  adds,  that  grand  jurors  ought 

<"> 

k  2  Hawk.  215.     2  Hal.  H.  P.  C.  155*. 

»  Weftm.  2.     13  E.I.  ft.  i.e.  38. 

m  2  Hawk.  216. But  minors  are  •  difqualified  ;  for  as  to 

them,  the  ft.  7  &  8  W.  III.  c.  32.  §  4.  is  only  in  affirmance  of 
the  antecedent  Common  law.  (Vol.  I.  40^,  6.) 

•  2  Hawk.  217  Sec.  °2  Hal.  H.  P.  C.  155*. 

to 
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to  be  freeholders;   but  fays,   that  touching 
their  annuus  cenfus  he   finds  nothing  deter- 

w  *O 

mined.  He  is  followed  by  p  fir  William 
Blackftone,  who  confiders  this  uncertainty  of 
the  amount  as  an  omiffion  proper  to  be  fup- 
plied  by  the  legiflature.  Yet q  another  crown 
lawyer  of  great  authority  argues,  that  it  is 
at  leaft  doubtful,  whether  there  be  any  ne- 
ceflity  by  the  common  law,  or  by  any  ftatute, 
that  a  grand  juror,  (except  in  fome  few  in- 
fiances)  fhould  be  a  freeholder. 

In  determining  whether  there  be  reafon- 
able  caufe  to  put  the  accufed  on  his  trial, 
the  T  grand  jury  are  to  hear  evidence  in  fup- 
port  only  of  the  charge  :  and  '  one  witnefs  is 
fufficient,  except  in  treafons  inducing  cor- 
ruption of  blood,  where  a  plurality  is  re- 
quired, as  the  ground  for  finding  the  bill. 
The  l  grand  jury  ought  not  regularly  to  de- 
clare that  part  of  the  indictment  is  true,  and 
partfalfe;  or  give  their  judgment  on  it  with 
any  fpecial  refervation ;  but  decide  generally 
on  the  whole  contents. 

P  4.  Black,  comm.  399. 

*  2  Hawk.  216,  7  :  and  fee  ft.  3  G.  II.  c.  25.  §  18. 
'  2  Hal.  H.  P.  C.  157.  •  a  Hawk.  256,  7. 

*  2  Hawk.  210. 

We 
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We  are  u  told  by  two  chief  juftices,  Hale 
and  Pembe.rton,  that  the  grand  jury  ought  to 
find  the  bill,  if  there  be  but  probable  evi- 
dence, for  it  is  only  an  accufation.  While 
others  %  humanely  ponderating  the  anxiety 
excited  by  criminal  trials,  the  dangers  of 
perjury,  and  the  calamities  and  ignominy  of 
a  dungeon,  have  maintained  that  a  grand  jury 
ought  to  have  a  firm  perfuafion  of  the  juft- 
nefs  of  the  charge,  for  they  are  fvvorn  to  pre- 
fent  nothing  but  the  truth,  and  one  reafon 
why  a  petty  jury  cannot  be  called  in  queftion 
for  their  verdi<5l  in  a  criminal  cafe  by  the  writ 
of  attaint  is  that  the  profecution  is  authorifed . 
by  the  oaths  of  the  former  inqueft.  What 
fir  Edward  Coke  therefore  lays  down r,  in 
regard  to  treafon,  may  be  applied  to  profecu- 
tions  for  other  crimes,  that  feeing  the  indict- 
ment is  the  foundation  of  all,  and  is  common- 
ly preferred  in  the  abfence  of  the  party  fufpecl- 
ed,  there  ought  to  be  fubftantial  proof. 


The  law  provides  an   additional   fecurity 
againft  the  peril  and  frequency  of  unjufl  ac- 


•  2  Hal.  H.  P.  C.  157.    3  St.  tr.  416.  5  St.  tr.  3.  (ed.  1730.) 
x  Eml.  n.  on  z  Hal.  H.  P.  C,  61  &  157.      4  Black,  comra. 
300.     .  .  • 
y  3  Inft.  25. 

cufations, 
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cufations,  by  making  the  profecutor  of  the 
charge  refponfible  in  a  civil  action.  It  ought 
however  to  appear  that  fuch  profecutor  acted 
with  intentional  falfehood  and  malevolence. 
This  being  afcertained,  exemplary  damages 
are  ufually  awarded.  For  it  is  difficult  to 
conceive  any  caufe  in  which  the  complainant 
can  have  fuftained  a  more  fenfible  injury,  or 
in  which  the  wrongdoer  can  have  teftified  a 
more  determined  malignity,  or  merited  jufter 
indignation. 

Thefe  feem  to  be  the  moft  obfervable  points 
in  the  general  doctrine  of  indictments  :  which 
fir  Matthew  Hale  pronounces  z  to  be  the 
moil  regular  and  fafe  way  of  proceeding  in 
all  criminal  fuits,  and  moft  confonant  to 
magna  carta  and  other  antient  ftatutes. 


II.  The  other  mode  of  public  profecutions 
is  by  an  information  filed  by  the  proper 
officer,  without  any  previous  finding  by  a 
jury.  Whatfoever  a  certainty  is  requifite  in 
an  indictment,  the  fame  at  leaft  is  necefTary 
in  an  information.  But  yet  this  b  mode  of 

«  2  Hal.  H.  P.  C.  1 5 1  *.  »  2  Hawk.  261. 

k  2  Hawk.  260.     i  Sho.  .109,  no. 

criminal 
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criminal  allegation  cannot  be  brought  in  ca- 
pital cafes,  nor  for  mifprifion  of  treafon.  All 

or  moil  of  the  ilatutes,  which  exadi  pecuniary 
*  . 

forfeitures    for   certain   mifdemeanors,   allow 

the  penal  fum  to  be   recovered  by  action  or 

i*  J 

information,  but  the  civil  is  the  more  ufual 
procedure.  Informations  are  filed  either  by 
the  mailer  of  the  crown  office,  or  by  the  at- 
torney general.  The  former  are  exhibited 
for  c  numerous  offences  inferior  to  felony  : 
fuch  'in  particular  as  wilful  d  and  corrupt  op- 
preflion  by  ajuflice  of  peace  in  the  execution 
of  his  office,  an  afTault  accompanied  with  a 
challenge  to  fight,  libels,  c  and  all  kinds  of 
dangerous  confpiracies  and  combinations. 
This  alfo  is  a  frequent  mode  of  bringing  to 
adjudication  the  right  to  ^any  difputed  fran- 
chife  in  a  f  corporation.  But  the  difcretion- 
ary  power  of  filing  accufations  on  record 
being  thought  pernicious,  the  mailer  of  the 


'  i  Hawk.  260. 

d  i  Durn.  &  Eaft  653,  4.  See  ibid.  692,  3.  2  Dura.  & 
Eaft  190  &c.  3  Durn.  &  Eaft  388  &c. 

e  See  Dougl.  284.  387  &c.     2  Durn.  &  Eaft  205  &c. 

f  Such  information  to  be  filed  by  leave  of  the  court,  at  the  re- 
lation of  a  private  profecutor,  can  beagainft  individuals  only.  The 
attorney  general  muft  inform  againft  the  whole  body,  as  a  corpo- 
ration, for  a  ufurpadon  of  vmauthorifed  powers.  (Burr.  869.) 

VOL.  II.  Oo  .  cr.own 
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crown  office  was  by  the  ftatute  4  &  5  W.  & 
M.  c.  1 8.  forbidden  to  exercife  it,  without 
exprefs   authority  from  the  court    of  king's 
bench,  and  fome  e  cautionary  regulations  were 
ordained  in  regard  to  cofls  to  be  paid  to  the  de- 
fendant.   However  the  other  fpecies  of  infor- 
mations is  particularly  excepted  from  the  ope- 
ration of  this  law.     For  it  was  thought  expe- 
dient that  the  attorney  general  ihould  have 
free  fcope  to  profecute,  without  impediment  or 
delay,  fuch  libels  and  other  offences  as  immedi- 
ately affect  the  intereft  of  the  flate,  infult  the 
fovereign,  fcandalife  the  credit  or  endanger 
the  fecurity  of  government.     To  thefe  rea- 
fons  we  may  venture  to  add,  that  as  it  is  in- 
confiftent  with  the  royal  dignity,  to  commence 
an  aftion  for  defamation  or  other  injury,  as  a 
fubjecl:  may  do,  without  afking  permiffion  of 
any  court  for  that  purpofe,  fo  majefty  ought 
to  be  thus  far  un retrained  in  the  only  mode 
of  profecution,   to   which   it    can    properly 
refort. 

It h  is  ufual  for  the  king's  bench  to  refufc 
the  liberty  of  filing  an  information  to  a  fuitor 
who  has  incurred  fimilar  culpability,  or  is 

*  See  2  Burn.  &  Eaft  197.  *  Burr.  316. 548.  1565. 

proceeding 
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proceeding  by  civil  action  .to  redrefs  the  fame 
caufe    of    complaint;    and   likewife   to    the 
attorney  general  for  ftate   offences,  fince  he 
has  the  power  in  his  own  hands.     If  a  *  fla- 
tute  be  barely  prohibitory,  it  is  not  a  ground 
for  an  information,  tho  in  fuch  cafe  an  indict- 
ment will    lie.       For   it    feems    to    require 
fome    peculiar    flagrancy    to  authorife   this 
mode,  of  which  the  court  of  king's  bench, 
as   cuftos  morum  of  the  nation,  judges  :  and 
when  allowance    is  given   to  enter  the  fug- 
geftions  on  record,  the  charge  is  penned  with 
its    defcriptive  complexion   and  circumftan- 
tial  aggravations.     It  is  apparent,  that  thele 
particulars,  if  fubmitted  to  a  grand  jury  in 
the  form  of  an  indidtment,  might  introduce 
perplexity,  how  far  each  of  them  was  mate- 
rial,  and  how  far  afcertained  in  proof.     In 
conformity  to  the  idea  above  exprelfed,  if  the 
defendant  be  convicted  on  an  information,  he 
is  ufually  fentenced  to  a  more  exemplary  pu- 
nimment. — The  attorney  general,  commonly 
fpeaking,  may  put  a  flop  to  criminal  profe- 
cutions  :  but  if k  he  attempt  to  exercife  this 
^power  in  a  proceeding  on  a  penal  ftatute,  the 
profecutor  need  not  refrain  from  endeavour- 

1  \  Vent.  63.  k  i  Cro,  583.    i  Leon.  1 19. 

O  o  *•  ing 
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ing  to  recover  his  portion  of  the  fum  at  which 
the  prohibited  delinquency  is  appretiated. — 
In  cafe  of  an  information  applied  for,  there  is 
little  or  no  room  to  bring  an  action  for  a 
malicious  profccution.  The  court  judges  of 
the  effett  of  the  fuggeftions ;  and  if  they  be 
untrue,  the  oath  of  the  accufed  has  been  ad- 
mitted fo  far  to  exculpate  him,  that  no  infor- 
mation has  been  allowed  to  be  filed. 


'•III.  There  remains  to  be  mentioned  a 
third  very  different  mode  of  reforting  to  the 
penal  laws,  called  an  appeal.  The  word  as 
here  ufed  denotes  that  civil  action,  which ' 
may  be  brought  againft  a  robber,  and  againft 
the  more  injurious  violator  of  chaftity  or  per- 
fonal  fecurity  by  rape  or  mayhem.  But  the 
moft  common  fpecies  of  appeal  is  that  for 
murder,  which  m  muft  be  inftituted  by  the 
widow  or  heir  male  of  the  deceafed.  An 
appeal  is  a  private  cry  for  criminal  juftice : 
and  if  the  cafe  be  proved,  the  *  king  cannot 


1  It  might  alfo  formerly  have  been  brought  in  cafes  of 
arfon.     (2  Hawk.  175.) 

m  Magna  carta  c.  34.     2  Hawk.  166. 
"  2  Hawk.  375. 

intercept 
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intercept  the  execution  of  the  fentence ;  but 
the  plaintiff  may  difcontinue  this,  like  any 
other  fuit. — This  proceeding  is  allowed  to  be 
a  relique  of  that  Gothic  polity,  which  refented 
crimes  as  injuries  to  individuals  only,  which 
was  yet  untaught  the  philofophy  of  confider- 
ing  them  as  they  affect  the  community,  and 
yet  undifciplined  in  the  moral  ends  of  pu- 
nifhment.  To  endeavour  by  falutary  chaf- 
tifement  the  reformation  of  the  criminal, 
and  to  ftrike  a  neceffary  terror  by  cutting  off 
the  mofl  pernicious  members  from  fociety, 
thefe  may  be  the  due  province  of  human 
judges.  For  penal  fancftions  tobejuft  mufl 
always  have  fome  other  end  than  that  of  re- 
paying evil  for  evil.  It  is  °  not  to  man  that 
vengeance  belongeth.  Grotius  p  and  Puffen- 
dorf 9  argue  and  demonfhrate,  that  revenge  is 
a  defire  wholly  unallied  to  our  rational  nature. 
He  that  retaliates  his  grievance  upon  another, 
fays  Seneca  r,  offends  only  with  a  better  ex- 
cufe. — The  appointed  meafure  and  object  of 

human 

0  Deut.  xxxii.  35. 

f  De  j.  b.  &  p.  1.  ii.  c.  20.  §  5. 
*  L.  of  n.  &  n.  b.  ii.  c.  4.  §  12.  &  b.  viii.  c.  3.  §  19.  &  23. 
r  De  ira  1.  ii.  c.  32.-        Even  that  he  hath,  in  all  inftances, 
a  better  excufe  may  be  doubted.  In  general,  thofe  tranfgreffions 
O  p  3  whichi 
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human  punimments  is '  the  utility  of  the  com- 
monwealth. They  are  frustrated  of  their  effect 
when  inflicted  to  gratify  private  refentment, 
without  any  view  of  public  good.  If  perfonal 
revenge  has  been  tolerated  in  fome  ftates, 
it  is  *  afcribed  to  the  untraftable  favagenefs 
of  the  people ;  it  is  wholly  foreign  to  im- 
proved civilifation.- — Yet  lord  chief  juftice 
Holt  once  u  exprefled  his  furprife  that  an  ap- 
peal fhould  be  termed  an  odious  profecution. 
He  efteemed  it  a  noble  remedy,  and  a  badge 
pf  the  rights  and  liberties  of  an  Englifhman  ; 
fmce  it  had  been  favored  by  a<5ts  of  parlia* 
rnent ;  and  was  in  fome  cafes  of  evident  necef- 
fity ;  and  therefore  ought  to  be  encouraged. 
It  does  not  appear  to  whom  in  particular  he 
directed  this  reproof:  but  appeals  are  by 
many  holden  in  a  contrary  eftimation.  If 
jhey  have  been  favored  by  die  legiflature  in 


which  proceed  from  the  averfion  of  fuffering,  are  more  venial 
than  fuch  as  are  incited  by  the  appetite  of  propofed  gratification. 
For  the  profpeft  of  pain  or  mifery  unhinges  and  confounds  our 
j-eafon  more  than  the  view  of  pleafure  precipitates  our  affections. 
(Puf.  de  j.  n.  &  g.  1.  viii.  c.  3.  §  19.)  But  deliberate  revenge 
peither  flies  from  danger,  nor  parfues  natural  allurement. 

*  Pof.  1.  of  n.  &  n.  b.  viii.  c.  3.  §  23,  24. 

f  {*uf.  fame  chap.  §  n.  "  ^ord  Raym.  557* 

3  fomp 
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fome  inftances,  they  have  in x  many  more  been 
difcountenanced  by  law.  None  y  of  the  fta- 
tutes  for  amending  technical  errors  extend  to 
this  prqfecution.  Want  of  the  utmoft  pre- 
cifion  in  every  flage,  in  every  word,  defeats 
the  fuit  for  ever.  The  z  defendant  ought  to 
have  a  copy  of  the  proceedings,  which  better 
enables  him  to  examine  their  defects.  If 
the  a  original  writ  be  loft,  or  even  by  corrupt 
means  purloined  and  deftroyed,  or  if  in 
b  appeals  of  murder  the  immediate  heir  die, 
this  vindictive  adtion  is  abfolutely  precluded. 
So  c  if  the  deceafed  left  a  wife,  innocent  of  his 
death,  who  negle&s  to  bring  an  appeal,  it 
cannot  be  brought  by  the  heir.  Malicious 
appeals  are  highly  penal  by  a  very  d  antient 
flatute ;  which  muft  inevitably  have  operated 
as  a  general  difcouragement. — It  is  -  farther 
obferved,  that  in  fome  cafes  appeals  are  of 
evident  neceflity.  Thefe  cafes  are  fufficient~ 
ly  obvious;  firft,  where  a  jury  acquits  a  pri- 
foner  apparently  guilty ;  fecondly,  where  the 
king  unadvifedly  extends  his  prerogative  of 
pardon.  Acquittal  on  an  indictment  was  at 

% 

*  4  Black,  comm.  308.  f  2  Hawk.  192. 

*  Skin.  634.  "  Lord  Raym.  557. 
2  Hawk.  165,  6.  e  2  Hawk.  164. 

2.     ,3g.  I.  ft.  ItC.  12. 

004  common 
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common  law  a  bar  to  this  action.  The  fta- 
tute  3  H.  VII.  c.  i .  which  makes  the  alte- 
ration, is  e  conflrued  to  extend  only  to  appeals 
of  death.  To  fee  him  dragged  to  execution, 
who  had  been  acquitted  by  a  former  jury, 
muft  excite  anxious  fenfations.  Some  men 
might  oppofe  verdict  to  verdict,  tho  it  were 
urged  that  the  preceding  one  was  erroneous 
or  corrupt.  In  the  mean  while,  that  fortrefs 
of  liberty,  the  trial  by  jury,  might  fuffer.  dif- 
repute.  So  if  the  king  mould  improvidently 
pardon,  it  may  be  doubted,  whether  the 
benefit  refulting  to  the  community  from  the 
execution  of  a  fingle  malefactor,  would  coun- 
tervail the  detriment  arifing  from  thus  quef- 
tioning  the  conduct  of  the  fovereign.  Ideal 
times  may  be  fuppofed  demanding  this  mode 
of  obtaining  juflice.  But  in  fuch  times  little 
good  could  be  expected  from  this  expedient. 
However  I  prefume  not  to  argue  againft  the 
law  as  it  now  ftands,  and  has  been  long  efta- 
blimed.  The  above  reafons  are  levelled 
only  againft  the  frequent  bringing  of  appeals ; 
and  fo  far  are  fupported  by  practice  ;  for  the 
Action  has  been  rarely  brought ;  and  far  more 

e  2  Hawk.    374.  and  fee  the  cafe    of  Armftrong  v.  Lifle, 
KeL  89  &c. 

rarely 
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rarely  has  it  happened,  that  the  life,  unfor- 
feited  to  the  public  by  the  general  admini- 
ftration  of  criminal  juftice,  has  eventually 
fallen  a  facrifice  to  the  appellant's  profecu- 
tion. 

I  have  already  mentioned  a  very  antient 
ftatute,  which  makes  it  extremely  penal  to 
prefer  a  malicious  accufation  in  this  form. 
Befides  the  provifions  of  that  act,  pafled  in 
the  year  1285,  an  f  action  lies  at  common 
law  to  recover  damages  for  this,  as  for  other 
groundlefs  profecutions.  But,  as  appears 
from  the  report  of  a  cafe  in  the  *  year- 
books, if  an  indictment  had  previoufly  been 
brought  by  others,  it  indemnified  the  ap- 
pellant, as  being  fufficient  proof  that  he  did 
not  fue  malicioufly,  nor  originally  diffeminate 
the  calumny  and  flander. 


Such  are  the  ordinary  modes  of  commen- 
cing criminal  profecutions. — If  in  their  firft  or 
fubfequent  ftages  they  fhould  be  fometimes  in- 


f  i  Hawk.  189  &c.    2  Hawk.  197: 
fi;E.        534. 

cumbered 
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cumbered  with  greater  difficulties  and  obflruc- 
tions  than  are  known  in  other  countries,  we 
may  afcribe  it  to  this  influencing  princi- 
ple adopted  by  our  law,  h  that  it  is  better 
guilt  mould  in  divers  inftances  efcape,  than 
one  innocent  perfon  fall  a  victim  to  injuf- 
tice. 


h  Fort  de  laud.  11.  Angl.  c,  17. 


LEG- 


LECTURE        XXXIX, 


Of  trials  by  the  peers  of  the  realm. 


IN  the  lafl  lecture  I  began  an  inquiry  into 
the  modes  of  commencing  criminal  pro- 
fecutions,  prefacing  that  account  with  a  brief 
mention  of  certain  foreign  inflitutions  in  this 
refpect,  and  then  fpeaking  of  indi&ments,  in- 
formations, and  appeals,  in  the  ordinary 
courts  of  law.  I  {hall  now  confider  crimi- 
nal trials  before  the  auguft  tribunal  formed  by 
the  peers  of  the  realm, 

However  juft  or  expedient  it  may  be,  that 
the  judicial  power  of  a  ftate  be  kept  diftincT: 
from  the  legiflative  and  executive,  yet,  in  the 
primitive  foundations  of  moft  governments, 
they  have  ufually  been  confounded,  and  in- 
jdifcriminately  adminiflered  by  the  fame  ma- 

giilrates, 
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giftrates.     The  firft  monarchs  were  generally, 
as  *  Homer  terms  them, 


01  re 


A* 


and  we  have  frequent  occafion  to  obferve,  in 
our  legal  hiftory,  how  great  a  mare  of  judica- 
ture was  difpenfed  by  our  antient  princes  in 
their  councils  and  national  aflemblies.  To 
this  common  occurrence  many  caufes  natu- 
rally confpire.  In  early  and  unlettered  ages 
that  refinement  in  policy  was  undifcovered, 
which  teaches  us  the  danger  arifing  to 
public  liberty  from  repofing  in  the  fame  man 
or  fet  of  men  the  fupreme  magiftracies  of 
making,  of  executing,  and  of  interpreting 
laws.  In  many  places  we  may  fuppofe  a 
multitude,  newly  formed  into  focial  order, 
thought  they  could  not  confide  too  much  in 
the  potentates  whom  they  had  chofen  to  obey, 
and  held  in  religious  veneration.  But  above 
all  the  total  want,  or  'paucity,  of  written 
laws,  and  the  obfcure  concifenefs  of  them, 
made  it  every  where  neceflary  to  refort  to  a 
kind  of  facred  and  oracular  authority  for  in-. 

•  II.  «.  238,  9. 

terpretation 


LECT.  39.        peers  of  the  realm.  573 

terpretation   and  direction.      Hence  in  this 
country  the  judicial  fupremacy  of  the  king 
in    parliament    is    an    original    part    of   the 
conftitution.       While     our    legal     cuftomg 
were     chiefly     traditional,     unregiftered    in 
books,    and     unauthenticated     by    records, 
numberlefs   caufes,  criminal  and  civil,   were 
fubmitted  to  parliamentary   adjudication,  as 
occafionally  the  novelty  of  a  queftion  created 
difficulty  and  doubt,  and  the  importance  of 
it  exacted    circumfpection.      But  our  fove- 
reigns  have  now  long  loft  their  judicial  cha- 
racter, tho  the  traces  of  it  are  very  vifible  and 
frequent  in  the  formal  language  of  records. 
So  likewife  the  peers  have  for  feveral    ages 
paft  declined  to  exercife   any  jurifdiction  in 
litigations    reflecting  property,   primarily  or 
in  the  firft  inftance,   referving  themfelves  in 
civil  fuits  as  the  laft  reibrt,  to  which  writs 
of  error  from  courts  of  law,  and  petitionary 
appeals  from  courts  of  equity  (as  we b  formerly 
have  at  large  feen)  are  to  be  preferred.     But 
the  criminal  judicature  of  the  lords  in  par- 
liament furnifhes   a    wide    field   of  juridical 
obfervation ;  and  I  fhall   in  this  and  the  two 
fucceeding  lectures  fet  down  what  in  refpect 
thereto  feems   moft    deferving  of  attention. 

,  vni. 

I  fhall 
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I  (hall  not,  however,  treat  of  the e  fummary 
animadverfion  ufed  for  flander,  or  contempt 
of  the  houfe,  or  any  member  thereof,  or  any 
breach  of  privilege.  It  is  neceffary  perhaps 
that  fuch  privileges  mould  be  undefined,  and 
that  a  degree  of  difcretionary  power  mould  be 
inherent  in  that  tranfcendent  court,  to  be  ex- 
erted in  its  own  vindication,  and  to  guard  its 
conftitutional  dignity.  Neither  is  there  much 
to  be  faid  of  writs  of  error  in  parliament 
to  reverfe  judgments  of  attainder  pronounced 
in  the  king's  bench  ;  the  inftances  thereof  are 
extremely  rare ;  tho  it  may  be  inferred,  that 
fuch  a  writ  might  be  brought  with  the  at- 
torney general's  confent,  either  by  the  party 
himfelf,  or  after  his  death,  by  his  heir  or  ex- 
ecutor. 


c  Chief  Baron  Comyn  fays  very  generally,  (4  Com.  dig.  320.) 
"  the  houfe  may  examine  it,  and  inflifl  a  punimment  as  to  them 
feems  good."  A  heavy  and  accumulative  punimment,  for  breach 
of  privilege,  was,  in  a  fummary  mode,  inflicted  on  Matthias  Cater, 
Ii  G.  I.  viz.  to  be  fined,  imprifoned,  and  twice  pilloried. 
[8  Mod.  340, 1.  is  correct,  agreeing  with  lords'  journ.  4th  Feb. 
1724-5.]  The  prefent  difpofitions  of  the  auguft  perfonages, 
on  whom  the  welfare  of  the  ftate  fo  effentially  depends,  feems  of 
a  far  different  tendency :  and  if  occafions  mould  unfortunately 
arife,  demanding  exemplary  rigor,  it  is  probable  they  would  or* 
der  an  information  or  indictment  to  be  preferred,  triable  by  a 
common  jury.  The  mildeft  fentence,  which  clemency  can  fug- 
geft,  even  where  the  offence  is  general,  I  mean  not  levelled  at 
the  noble  perfonage  in  his  parliamentary  capacity,  is  fecurity  for 
the  good  behaviour.  [ See  lords*  journ,  March  1792.] 

I  pro* 
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I  proceed  therefore  to  the  antient  mode  of 
criminal  profecution  called  appeals  in  parlia- 
ment. 

Thefe  were  exhibited  to  the  lords  fome- 
times  by  the  inftigation  of  the  prince,  and 
fometimes  by  the  zeal  of  private  fubjedls. 
The  d  proceedings  appear  to  have  been  fum- 
mary  and  irregular,  oppreffive  to  the  accufed, 
and  not  affording  proper  opportunities  of 
defence.  They  were  generally  inftituted, 
cfpecially  when  they  contained  a  charge  of 
ftate  offences,  more  to  gratify  perfonal  re- 
fentment  or  the  ends  of  faction,  than  to 
promore  public  juftice.  The  principal  era 
of  thefe  profecutions  is  the  reigns  of  Edward 
the  third,  and  his  immediate  fucceffor.  Ac- 
cording to  the  fpirit  of  the  times  the e  mat- 
ter might  generally  be  decided  by  combat; 
but  this  feems  excluded  on  a  charge  of  trea- 
fon,  which  could  be  proved  by  witneffes,  and 
perhaps  in  other  cafes,  for  we  muft  not  ex- 
pedt  certainty  or  clearnefs,  when  points  were 
terminated,  not  fo  much  by  adjudged  prece- 
dents, as  according  to  the  will  of  the  predo- 

d  Seld.  jud.  parl.  Hal.  hift.  com.  1.  c.  iii.  and  the  petition 
of  the  commons  there. 

e  i  Parl.  hift.  457. 519.   Seld.  jud.  parl.  c.  iv.    1  St.  tr.  12. 

minant 
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minant  party.  There  f  are  many  judgments 
of  the  lords  againft  commoners  accufed  before 
them  of  mifdemeanors ;  but  they  could  not 
regularly  try  perfons  under  the  degree  of 
peerage  for  any  capital  crime.  This  confti- 
tutional  dodlrine  is  ilrongly  inforced  in  the 
*  record  or  flatute  of  the  fourth  year  of  Ed- 
ward the  third  ;  yet  h  in  the  fucceeding  reign 
there  are  feveral  precedents  of  appealed  com- 
moners capitally  arraigned  before  the  lords, 
but  probably  with  the  concurrence  of  the 
other  houfe. 

:  "-^  •  .  -F 

» 

During  the  mifguided  reign  of  Richard  the 
fecond,  the  lords  appellants  (as  they  were 
called)  exhibited  their  memorable  accufation 
againft  the  ministers  and  judges  of  that  king, 
and  carried  on  their  defigns  with  '  armed 
force  and  tumult.  The  }  fages  of  the  civil 
and  common  law,  to  whom  it  was  referred, 
declared  the  proceedings  irregular;  but  it 
was  voted  by  the  king's  conflrained  affent, 
that  the  appeal  was  according  to  the  law 

f  3  Seld.  1610.  1619.  1641.     (Wilk  ed.) 
8  Cited  4  Black,  comm.  257. 

h  3  Seld.  1604.   1618,  9.    1654.   (Wilk.  ed.)     Parl.  hift. 
fub  regn.  R.  II. 

*  I  Parl.  hift.  436. 

j  i  Parl.  hift,  454,  5.  3  Seld.  1602.  1622.    (W3k.  cd.) 

and 
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and  courfe  of  parliament,  by  which  alone  it 
ought  to  be  determined,  and  not  elfewhere, 
nor  by  any  other  rule  of  decifion.  Thefe  k  ap,- 
pellants  were  ten  years  afterwards  appealed 
themfelves  at  the  mitigation,  or  with  the  con- 
currence of  the  king  whom  they  had  infulted, 
and  who  retaliated  on  them  with  equal  ani- 
molity  and  with  the  fame  fhew  of  military 
preparation.  For  he  fummoned  his  confi- 
dential adherents  to  repair  with  many  archers 
and  armed  followers  to  that  national  council, 
which  was  called  ferale  parliamentum,  and 
which  by  historical  faith  mufl  have  refembled 
the  tumultuous  arraignments  which  fome- 
times  diflurbed  antient  Rome,  rather  than  the 
juft  and  rational  feat  of  Britim  Themis. 
This  '  parliament,  which  repealed  all  the 
proceedings  of  that  holden  in  the  eleventh 
year  of  the  fame  reign,  had  m,  in  its  turn,  all 
its  a<5ls  annulled  by  the  legiflature  under 
Henry  the  fourth :  fuch  mutual  violence 

prevailed. There  is  no  doubt  that  king 

Richard's  miniflers  and  judges  were  ob- 
noxious to  juft  punimment  for  the  perni- 
cious counfel  they  had  given  him;  but  as 


k  i  Parl.  hift.  486,  7.     3  Seld.  1620.   (Wilk.  ed.) 
1  i  Parl.  hift.  508  &c.  m  St.  i  H.  IV.  c.  3. 

VOL.  II.  P  p 
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they  were  profecuted  with  factious  tumult,  the 
original  appellants  reciprocally  merited  a  fe- 
vere  fentence,  as  perturbators  of  the  public 
peace,  and  menacers  of  their  fovereign. 
However,  "  of  the  two  appeals,  the  nation, 
it  feems,  at  that  time  thought  the  latter 
more  unjuftiiiable  than  the  former.  - 
Thefe  temporary  tumults  produced  a  per- 
manent benefit  to  the  commonwealth.  For 
in  the  firft  year  of  Henry  the  fourth,  the 
commons,  according  to  the  antient  mode  of 
pamng  laws,  fupplicated  the  king  to  abolifh 
the  pernicious  practice  of  appeals  in  parlia- 
ment. The  °  prayer  of  the  petition  expreffed 
only  treafon  and  felony,  but  the  ftatute 
thereupon  made  was  general.  For  the  grie- 
vance fet  forth  in  the  petition,  namely, 
the  appeals  in  the  time  of  Richard  the  fe- 
cond,  were  not  only  of  treafon  and  felony, 
but  of  mifdemeanors  alfo,  and  it  was  necef- 
fary  to  have  the  remedy  as  large  as  the 
mifchief.  This  ftatute  has  effectually  abro- 
gated appeals  by  any  fubjecl:  of  whatever 
dignity,  and  p  was  relied  on  as  decifive  by 


n  See  the  old  hiftorians,  Walfmgham  and  Fabian,  cited  2  Parl. 
hift.  56. 

«  Hal.  hift.  com,  1.  c.  1  1  1.  »  2  Su  tr.  552.  (ed.  1730.) 

the 
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the  judges,  who  unanimoufly  denied  the  le- 
gality of  lord  Briftol's  articles  exhibited 
againft  the  lord  chancellor  Clarendon.  The 
commons  collectively  may  indeed  prefer 
impeachments,  as  will  be  feen  in  the  next 
lecture.  But  as  to  accufations  brought  into 
parliament  even  in  the  king's  name,  or  pro- 
fecutions  ordered  by  him  there  without  in- 
dictment found,  thefe  feem  to  have  been  of 
the  fame  nature  with  appeals,  and  to  have 
perifhed  with  them.  For  *  in  the  reign  of 
Henry  the  feventh,  when  that  king  required 
a  fuppofed  delinquent  to  be  attainted  and 
lofe  his  land,  the  judges  determined  the  pro- 
ceeding to  be  void.  It  does  not  appear  who 
this  was  that  provoked  his  fovereign's  ven- 
geance, or  excited  his  avarice.  If  a  peer, 
there  ought  to  have  been  an  indictment  by  a 
grand  jury,  or  an  impeachment  by  the  com- 
mons ;  if  under  that  rank,  the  lords  could 
not  attaint  him  but  by  act  of  parliament. — 
I  mall  not  attempt  farther  to  fcruti*^  t"e 
nature  of  thele  abrogated  appe»H  of  which 
no  clear  account  can  ea£fy  be  extracted  from 
the  records,  only  obferving,  that  the  abolition 
of  them  is  generally  treated  as  a  happy  ac- 

<  Yearb.4H.  VII.  18, 

P  p  2  ceffion 
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ceffion  to  public  liberty  and  peace,  and  that 
tbis  review  of  fuch  fummary  and  tumultu- 
ous accufations  may  tend  to  mew  the  value 
of  more  orderly  profecutions. 

The  other  occafions  of  exercifing  criminal 
judicature  by  the  lords,  are  the  trials  of  in- 
dicted peers,  the  proceedings  on  impeach- 
ments, and  the  paffing  of  occafional  laws  to 
attaint,  or  inflict  pains  and  penalties  on,  par- 
ticular culprits.  The  two  latter  methods 
are  only  to  anfwer  extraordinary  emergencies ; 
but  the  trial  of  indicted  peers  by  thofe  of 
the  fame  rank  is  the  regular  and  necefTary 
courfe,  and  will  occupy  the  remaining  part  of 
this  lecture. 

1 1  <w  VVJ  l  J  . '  •      • 

Firft  then,  as  to  the  offence ;  for  it  is  not 
to  every  tranfgreffion  that  this  mode  of  ex- 
amination is  allotted.  The  peers  of  the  realm, 

*re  the  hereditary  counfellors  of  their 

t  • 

— .  not  to  be  fummoned  to  fry  eve- 
fovereign,  a.          .  ,,  ^  pf 

ry  offence  of  wnici. 

accufed.     Treafon,  felony,  aV* 

pation  or  concealment  tffucb  guilt,  2 

only  crimes  thus  cognifable.     Inferior  mifde- 

r  2  Hawk.  424. 

tr-eanors, 
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meanors,  with  whatever  c  ire  um  fiances  of  ag- 
gravation they  may  be  attended,  are  regularly 
to  be  tried  by  a  jury,  in  the  legal  phrafe,  by 
the  country.  So  likewife  the  profecution, 
fpoken  of  in  the  lafl  lecture,  called  an  ap- 
peal, (for  the  word  is  ufed  in  -various  fenies 
in  our  law)  may  be  inftituted,  as  by  an  heir 
for  the  death  of  his  anceflor,  again  ft  a  lord 
of  parliament  before  the  ordinary  tribunal. 
This  is  faid  to  depend  on  the  expreffions  ,of 
magna  carta  s,  which  running  in  the  name 
of  the  king,  declares,  "  nee  fuper  eum  ibimus 
nijl  per  judicium  parlum  fuorum."  That 
'  claufe  therefore  was  fuppofed  not  to  re- 
ftrain  thefe  appeals,  which  are  private  pro- 
fecutions,  and  as  exciufiveiy  the  fuit  of  the 
particular  plaintiff  as  any  other  action,  and 
that  confequently  the  trial  need  not  be  by 
the  peers  of  the  lord  defendant. 

But  a  peer  cannot  waive  this  mode  of  trial 
in  cafes  proper  to  be  fo  determined.  Indeed 
the  u  lord  Berkley,  being  arraigned  for  the 
death  of  Edward  the  fecond,  put  himlelf 
on  a  common  jury  ;  on  which  occafion  Sel- 


*  C.  29.  «  2  Hawk.  424. 

•  3  Sekl..  1603,3.     (Wilk.  ed.) 

;    .    ;  *s  i  ,~i  •;,-""  -  ->  'i-'. 

P  p  V  den 

*    j 
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den  exprefles  his  furprife,  that  it  was  permit- 
ted by  the  other  nobility ;  but  it  may  ferve 
to  (hew  how  little  we  can  rely  on  particular 
precedents  in  the  early  reigns.     For  after- 
wards,   under   Henry   the   eighth,    the  lord 
Dacres  *  of  the  north  being  indi&ed  of  treafon, 
all  the  judges  met  previoufly  to  confider  any 
doubts-  that  might   arife  in   that  cafe,   and 
determined  that  a  peer  could  not  waive  the 
trial  by  his   peers.      The  y  fame  was  again 
refolved  on  the  arraignment  of  lord  Audley, 
in  the  feventh  year  of  Charles  the  firft.     The 
reafon  is,  that  this  mode  of  trial   is  not  fb 
properly  a  privilege  of  the  nobility,  as  part 
of  the  indifpcnfable  law  of  the  land,  like  the 
trial  of  commoners  by  commoners,  enacted, 
or  rather  declared,  by  magna  carta.     For  the 
rendering   of  judgments   per  pares    was   of 
much  higher  antiquity  in  this  country  than 
that  memorable  aft;   and  perhaps  was   the 
general  cuilom  of  feudal  nations.     At  leafl 
it  is  obfervable,  that  the  very  form  of  words, 
"  nifi  per  judicium  parium  fuorum,"  occurs  in 
an  ordinance  z  of  the  emperor  Conrad :  and 


«  Kei.  56, 57. 

T  i  St.  tr.  388.  (ed.  1742.)     a  Rufliw.  vol.  1.94. 
*  LI.  Longobard.  (ap.  Lindenbrog.)  1.  iii.  t.  8.  le.  4.  and  fee 
Crag.  j.  f.  1.  i.  dieg.  10.  $  3.  &  alibi. 

fir 
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fir  Edward  Coke  a  recites  an  inftance  of  an 
earl  of  Hereford  tried  here  for  treafon  by  the 
peers  of  the  realm,  in  the  eighth  year  after 
the  Norman  conqueft.  Nor  is  the  wif- 
dom  of  the  inftitution  inferior  to  its  an- 
tiquity. 


Having  feen  for  what    offences  charged 
this  trial  is  to  be  had,  and  that  it  cannot  be 
waived  or  fuperceded,  the  next  inquiry  is  who 
are  the   perfons  intitled  to  it.      A  feat  and 
vote  in  the  lords'  houfe  of  parliament  is  not 
the  criterion  which  marks  thofe  who  are  to 
be  tried  by  the  nobles  of  Great  Britain.     For 
it   extends  to   minors,   and   to  the    Scottifh 
lords,  b  all  of  whom,  tho  not  among  the  fix- 
teen,  are  now  peers  of  the  united  kingdom, 
and  indictable  in  like  manner  as  is  ufed  in. 
England.     The  fame  judicature  is  appointed 
by  the  ftatute  20  H.  VI.  c.  9.  for  duchefTes, 
counters,  and  baronefTes,  who  happen  to  be 
indicted  or  impeached  of  treafon  or  felony.  This 
was  a  declaratory  law ;  and  is  therefore  clear- 
ly c  conftrued  to  comprehend  other  peerefles; 

3  2  inft.  50.  b  St.  6  A.  c.  23.  §  12. 

*  2  Hawk,  423,    2  Inft.  50; 

P  p  4  but 
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but  if  the  nobility  be  acquired  by  mar- 
riage, it  may  be  loft  again,  and  this  privilege d 

with  it,  by  marriage  with  a  commoner. 

And  if  in  a  remote  and  inaufpicious  age,  (a 
thing  to  be  deprecated  by  diftant  posterity) 
any  future  king,  like  Henry  the  eighth,  fliould 
exprefsly  expofe  to  folemn  accufation  his  con- 
fort,  or  a  queen  dowager,  it  is  c  agreed,  that 
this  is  the  only  tribunal,  to  which  Ihe  might 
be  amened :  for  if  thofe  who  compofe  it  are 
not  her  peers,  they  form  the  higheft  court  of 
criminal  jurifdi&ion ;  and  the  king's  com- 
mand, carrying  the  laws  into  execution,  mull; 
be  obeyed. 

What  has  been  hitherto  advanced,  is  fet- 
tled without  controverfy  :  but  the  doubt  is 
whether  a  prelate  of  the  church  is  to  be 
judged  by  the  peers  or  to  fit  in  judgment 
upon  others. 

To  give  any  anfwer  to  this  queftion,  it 
now  becomes  necefTary  to  diftinguim  between 
trials  during  the  feffion,  and  thofe  during  the 
recefs,  of  parliament.  If  the  legiflature  be 


d  2  inft.  50. 

•  2  Inft.  50.     2  Hawk.  423. 


fitting. 
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fitting,  the  trial  is  legally  expreffed  to  be  be- 
fore the  king  in  parliament,  all  the  temporal 
lords  being  judges  both  of  law  and  fad:,  tho 
for  the  better  ordering  of  the  folemnity,  a 
lord  high  fteward  is  ufually  appointed,  who 
votes  in  common  with  the  reft  as  a  peer,  for  f 
he  muft  be  of  that  rank  to  fill  this  great  of- 
fice. A •  very  eminent  crown  lawyer5  looks 
upon  it  as  a  point  agreed,  that  in  this  court, 
fo  holden  during  the  feffion,  the  bifhops  are 
intitled  to  be  arraigned,  and  are  not  to  be 
drawn  to  any  inferior,  and  perhaps  diflant,  ju- 
rifdiftion. 

3d  ;  r:ncFO  ,jbni  sold 

The   obje&ion    to  their  being   tried  like 

other  lords,  is,  that  their  blood  is  not  enno- 
bled, and  therefore  it  is  faid  they  are  not 
peers  of  the  realm  j  yet  h  Selden  and  Gibfon 
fliew,  that  they  antiently  bore  that  denomi- 
nation. Indeed  the  learned  antiquary  pro- 
duces *  five  precedents  of  bifhops  being  tried 
for  capital  offences  by  common  juries.  But 
r  - wi  37£ii  o^lsaqfc  n  Soft  fc'job 

f  St.  trials  paffim.     2  Hawk.  5.  f  2  Hawk,  424. 

h  3  Seld.  1538.  1588.  (Wilk.  ed.)  Gibf.  cod-  t.  v.  c.  6  : 
but  fee  10  Grey's  debates  239,  240.  A  bifhop^  being  chancellor, 
hasafted  as  fpeaker  in  a  trial  for  high  treafon.  (3  Seld.  1646. 
Wilk.  ed,) 

*  Seld.  priv.  baron,  p.  ii.  c.  2, 

popifli 
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popifh  prelates  could  not  well  infift,  that 
they  ought  regularly  to  be  tried  by  the 
peers  of  the  realm,  iince  their  cry  was,  as 
the  fame  author  obferves  %  ego  fum  frater  do- 
mini  papa ;  and  they  equally  difclaimed  fub- 
jection  to  any  fecular  tribunal.  Thus '  Adam 
de  Orleton,  bifhop  of  Hereford,  in  the  reign 
of  Edward  the  fecond,  alike  denied  the  autho- 
rity of  the  parliament  as  of  the  king's  bench ; 
and  tho  he  was  afterwards  indicted  in  the 
proper  county,  it  does  not  appear  that  any 
farther  proceeding  was  had,  or  that  he  put 
himfelf  upon  any  inqueft  to  be  tried.  The 
king  indeed  feifed  his  pofTeffions ;  and  if  he 
had  taken  his  life,  (legally  forfeited  on  a  pe- 
remptory refufal  to  plead  to  a  charge  of  high 
treafon)  that  unfortunate  monarch  might  have 
prevented  his  own  afTaffi  nation,  which  is  chiefly 
afcribed  to  the  machinations  of  this  factious 
prelate. — The  m  next  inftance  is  of  the  bifhop 
of  Ely,  in  the  fucceeding  reign,  who  alfo 
claimed  exemption  from  lay  jurifdictions,  and 
does  not  appear  to  have  put  himfelf  upon 
the  jury  who  tried  him ;  befides  that  was 


*  Seld.  table  talk. 

1  Seld.  priv.  baron,  p.  ii.  c.  z.  &  I  Parl.  hift.  196,  7. 

•3  Seld.  1540.  (Wilk.ed.) 

in 
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in  the  thirtieth  year  of  Edward  the  third, 
when  no  parliament  was  holden.  Thirdly, 
the  bifhop  of  Carlifle,  under  Henry  the 
fourth,  was  arraigned  before  juftices  fitting 
by  a  "  very  extraordinary  commiflion.  He 
alfo  infifted  on  the  privileges  of  the  church  j 
and  tho  faving  thofe  rights  he  afterwards,  as 
the  record  fays,  "  ponit  fe  fuper  patriam,"  we 
inay  fuppofe  he  had  no  defire  to  be  tried 
in  parliament,  where  his  °  caufe  had  already 
been  prejudged.  The  other  two  inftances 
adduced  are  of  two  martyrs,  one  to  the  po- 
pifh,  and  one  to  the  proteftant,  caufe :  who, 
as  they  were  refpedtively  profecuted  by  the 
predominant  party,  for  the  time  being,  among 
the  great,  had  no  reafon  to  decline  fo  juft  a 
trial  as  by  jury. — On  the  other  hand,  it  muft 
be  owned,  there  are  but  few  precedents  of  bi- 
fhops  being  tried  by  the  peers  in  parliament 
for  capital  offences :  and  thofe  p  inftances  may 
be  thought  equivocal  and  undecifive,  as  being 
by  way  of  appeal  or  impeachment.  But  we 
mufl  remember  the  foregoing  obfervation,  that 
the  popifh  prelates  would  not  acknowledge 
any  fecular  jurifdiction  :  and  if  we  except  the 

B3  Seld.  1541.   (Wilk.  ed.)  licetinjlatuto*3c. 

•  2  Parl.  hilt,  48.  P  3  Seld.  1588.    (WUk.  ed.) 

x  very 
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very  irregular  proceeding  againfl  the  metro- 
.  pMitan  in  the  laft  century,  no  capital  accufa« 
tion  has  been  exhibited  againft  a  bimop  jn 
any  court,  as  far  as  I  have  found,  fmce  the 
age  of  the  reformers ;  for  the  charge  againfl 
bifhop  Atterbury  was  not  aggravated  with 
'the  name  of  treafon,  but  only  of  a  traiterous 
confpiracy.  This  matter  therefore  depends 
more  upon  reafon  than  the  authority  of  lead- 
ing precedents. 

Wini^'tlL     -.)  /.-  *     Tjflj 

We  have  before  remarked,  that  for  mifde- 
jneanors  all  the  lords  are  amenable  to  the  ordi- 
nary tribunal  j  but  this  admits  of  one  ex- 
ception. For  queen  Elizabeth's  q  act  of 
uniformity  provides,  that  all  and  fingular  lords 
•  of  the  parliament,  for  the  third  offence1 
therein  mentioned,  mail  be  tried  by  their 
peers:  This  ckufe  feems  to  comprehend  the 
prelacy  •,  but  whether  any  inference  can  be 
drawn  from  it,  for  or  againft  their  general 
right  to  be  tried  like  the  other  nobility,  may 
be  difficult  to  determine. 

•  -irrj    tt  i%7iJ  *j 

£gba!y.~afi}fo£  ion  Ll^o/v 

The  other  part  of  the  queftion  is,  whether 

the  bimops  are  to  fit  in  judgment  upon  others 
jn  this  high  court  fo  holden  in  the   time  of 

?  St.   I   El.  C.  2.  §  21. 

parliament. 
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parliament.  Their  practice  has  been  uniform 
of  voluntarily  abfenting  themfelves  from  ca- 
pital judgments;  but  they  have  generally 
made  a  protection  of  their  right  to  fray. 
It  feems  their  exclufion  was  never  required  by 
the  temporal  lords  or  others,  except r  by  the 
houfe  of  commons  in  lord  Danby's  cafe;  but 
arofe  from  the  canonical  impediment,  which 
was  artfully  defigned  to  exempt  them  from  the 
invidious  burthen  of  giving  fentence  of  death. 
Yet s  fir  Thomas  Piercy,  procurator  for  the 
clergy  in  the  reign  of  Richard  the  fecond, 
voted  againft  the  appealed  earl  of  Arundel 
in  the  name  of  the  prelates ;  from  whence 
their  right  of  exercifmg  fuch  judicature  may 
be  inferred,  fince  a  fubfritute  cannot  have 
any  right,  but  what  refided  in  his  principal." 
On  the  other  hand,  that  the  prelates  ought  not 
to  be  prefent  or  vote  on  the  final  quefHon  of 
guilty  or  not  guilty,  in  capital  matters,  is  very 
jftrongly  implied  by  the  '  antient  conflitu- 
tions  of  Clarendon,  and  by  a u  refolution  of 


r  2  St.  tr.  741.  (ed.  1742.) 

*  I  ParL  hift.  496.  and  note  d.  ibid. 

1  C.  1 1 .  "  Arcbiepifcopi  &c.  ficut  baronti  cateri  debent  inle- 
rejje  j  udiciis  curite  regis  cum  baronibus  quottfque  perveniatttr  ad  dl- 
minutionem  meftbrorum  <vel  ad  mortem,"  (Ap.  Wilk.  11.  A.  S. 
322.  324.) 

•  2  St.  tr.  741.  (edt  1742.) 

the 
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the  houfe  in  the  cafe  above  cited  5  but  as  it 
was  not  exprefsly  determined,  it  would  not 
be  becoming  to  pronounce  on  a  point,  on 
which  the  lords  themfelves  feem  to  have  main- 
tained fome  referve. 

As  to  the  trial  of  peers   in  the  recefs  of 
parliament,  that v  is,  before  a  diftinct  tribunal, 
properly  called  the  court  of  the  lord  high 
fteward.     This,  I  fay,  differs  in  its  confli- 
tution  from  the  houfe  of  lords  acting  in  a 
judicial   capacity  during    the   feffion.      For 
then  they  fit  by  virtue  of  their  inherent  and 
conftitutional  powers  of  jurifdiction.     But  in 
this    other    court,    the    lord   high    fleward, 
being  firft  appointed  by  letters  patent,  fum- 
mons   and    commiffions   the   other    temporal 
peers  to  determine  the  matters  of  fact,  him- 
felf  being  fole  judge  of  the  law,  tho  to  dif- 
charge  that  duty  he  may  call  upon  the  judges 
to   afiift   him   with   their  advice.     The  laft 
trial  of  this  kind  was  in  the   reign  of  James 
the  fecond,  when  lord  Delamere  w,  being  ar- 
raigned of  high  treafon,  would  have  barred 
this  jurifdiction,  alleging  that  he  was  accufed 
during  the  feffion,  and  therefore  ought  not  to 
be  put  to  anfwer  out  of  parliament.     But  it 

»  Foft.  141  &c.  w  4  St.  tr.  212  &c.   (ed.  1742.) 

was 
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was   determined   againft    him    by   the    lord 
fteward,  becaufe  he  was  not  tndittcd  till  after 
the  prorogation.     This  was  fometimes  term- 
ed trial  by  commiffion,  to  diftinguifh  it   from 
the  uncommiflioned  and  native  judicature  of 
the  peers  in  parliament.     The  lord   fteward 
in  thefe  trials  by  commiflion  does   not  vote 
upon  the  general  queftion   of  guilty  or  not 
guilty,  with  the  reft,  but  acts  more  like  a 
judge,  where  there  is  the  intervention  of  a 
jury.     For  the  others   are  called   the   lords 
triers,  and  give   their  verdid:,  not  on  oath, 
but  their  honor  and  .allegiance  -,  which  mode 
of  voting  is  alfo  the  courfe  in  trials  had  dur- 
ing the  Jejfion.     If  *  the  majority  coniift  of 
fewer  than  twelve,    the  party  is  acquitted  : 
it  being  fufficiently  hard,  that  he  mould  be 
convicted  in  any  cafe  where  the  numbers  are 
nearly  equal.       This   mews  the    dangerous 
power    heretofore  vefted  in    the   lord  high 
fteward,  of  fummoning   whom,  he   pleafed. 
Indeed  the  guilt   of  abufmg  that  power  to 
cruel  purpofes  would  be  fo  great  as  naturally 
leflens  our  fufpicion  of  its  ever  being  com- 
mitted.    No  man,  however,  will  regret  that 
all  apprehenfions  of  this  kind  are  removed  in 
cafes  the  moft  alarming ;  for  the  ftatute  7  &  8 

*  Mo.  622. 

W.  III. 


592  Of  trials  by  the         LECT.39. 

W.  III.  c.  3.  provides,  that  upon  any  trial 
for  treafon  or  mifprifion  thereof,  all  the  peers, 
who  have  a  right  to  fit  and  vote  in  parliament, 
(hall  be  fummoned  at  leaft  twenty  days  before 
fuch  trial.  Whether  the  bifhops,  tho  they 
did  not  before  make  a  part  of  the  lord  high 
Reward's  court,  are  included  under  thefe  ge- 
neral words,  and  ought  now  to  be  fummoned 
with  the  reft,  is  an  undecided  point,  and  a 
copious  topic  of  legal  difquifition,  in  which 
the  foregoing  particulars  and  obfervations 
might  be  made  fome  ufe  of:  I  (hall  only  add, 
that  it  feems  agreed,  that  the  prelates  are  not 
intitled  to  be  tried  in  the  court  of  the  lord 
high  fteward  in  the  recefs  of  parliament ;  as  to 
which y  the  authorities  are  fo  numerous  and 
deciiive  as  to  make  it  prefumptuous  for 
me  to  fuggeft.any  reafons  for  a  contrary  opi- 
nion. 

The  ceremonial  part  of  the  trial  of  a  peer 
is  not  particularly  deferving  of  recital.  As  to 
the  more  efTential  preparatives  and  incidents,  a 
peer*  is  indictable  by  the  grand  jury  before  the 
ordinary  courts  of  criminal  jurifdidtion ,  which 


y  Foft.  148.    2  Hawk.  423,     4  Bhck.  comm.  261. 

*  2  Hawk.  424. 
tt 

indictment 
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indictment  is  then  to  be  removed  before  the 
king  in  parliament,  or,  in  its  recefs,  exprefsiy 
into  the  court  of  the  lord  high  fleward.     A 
peer a  is  fubjeft  to  arreft  for  felony,  and  to  be 
outlawed,  like  a  commoner,  and  was  alfo,  it 
feems,  as  liable  as  others,   if  he  refufed   to 
plead,  to  the  peine  forte  &  dnrey  till  the  late b 
act  abolished  that  cruel  procefs,   and  made 
fuch  conduct  in  prifoners  amount  to  confef- 
iion  in   capital  felonies,  as  c  the  law  before 
flood  in  cafes  of  high  treafon.     Laftlyd  a  peer, 
• — or  rather  he  that  was  a  peer,  has  no  advan- 
tage, after  conviction  and  attainder,  above  the 
meaneft  of  his  former  retinue ;  he  becomes 
inftantly  naked  of  titles  and  poffeffions  ;  nor 
can  he  legally  claim  any  fuperior  indulgence  in 
the  hour  of  execution.     So  far  then  the  peer 
and  others  have  equal  juflice.     But  it  is  very 
obfervable  that  in  fome  refpects   the  com^ 
moner  has  the  advantage.     The  above-men* 
tioned  law,  for  fummoning  the  whole  houfe, 
extends  only  to  treafons,  whereby  corruption 
of  blood  may  enfue,  and  to  mifprifion  of  fuch 


8  3  Seld.  1546  (Wilk.  ed.)  2  Hawk.  424,  5.     Kel.  57. 
b  St.  12  G.  III.  c.  20.  «  2  Hawk.  3x9. 

*  Foft.  138,  &c.     2  Hawk.  443. 
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treafons.  Still  therefore,  in  accufations  of 
felony,  the  lord  high  fie  ward,  in  the  recefs  of 
parliament  may  convoke  as  few  as  twenty- 
three:  a  majority,  tho  only  by  a  fingle  vote, 
provided  it  confifls  of  twelve,  is  fufficient  to 
convict;  whereas  the  verdict  of  a  jury  muft  be 
unanimous.  But  another,  and  perhaps  more 
material  diftinction  is,  that  a  commoner  may 
peremptorily  challenge,  object  to,  and  fet 
afide,  without  alleging  his  reafons,  a  pre- 
fcribed  number  of  thofe  who  are  to  pafs 
upon  him  for  life  and  death ;  but  e  this 
privilege,  both  in  and  out  of  parliament,  is 
denied  to  a  peer.  Sir  Matthew  Hale  fays f, 
that  the  reafon  is,  becaufe  the  peers  are  judges 
of  law  as  well  as  fact -,  which  is  true  only  of 
trials  in  parliament.  Sir  Edward  Coke  af- 
lignssfor  caufe,  that  they  are  not  fvvorn  -y  and 
in  an  old  reporter h,  it  is  accounted  for  from 
their  being  impanelled  by  fo  great  a  man  as 
the  lord  high  fteward :  which  latter  confide  - 
rations,  upon  die  whole,  feem  rather  to  have 
a  contrary  tendency  to  their  fuppofed  manner 
of  affecting  the  queflion.  The  mofl  probable 


1  St.  tr.  366.  (ed.  1730)     2  Rufhw.  v.  i.  94.. 

2  Hal.  H.  P.  C.  275.  *  I  Inft.  156.  b. 
Mo.  622. 
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r   ,  .        .ni    -uiptarji      Ujkt     &\\ 
origin  of  this  point  of  law  was  either  the  un- 

willingncfs  of  the  ftately  peers  to  be  fet  afide 
for  imputed  partiality,  or  the  cautious  pru- 

ci-< ^\ \t      *^\  "f)  f  I  f  J      K    V/fi          '  i         ' /  J  L"T I 

dence  of  arraigned  culprits,  which  checked 
them  from  objecting  againft  fuch  potent 
judges :  and  fo  it  ripened  into  an  eftablifhed 
maxim,  that  it  was  not  for  the  dignity  of  lords 
of  parliament  to  be  expofed  to  finifter  fufpi- 
cions.  But  if  this  rule  be  fomething  harfh, 
there  is  another  to  be  approved  of  as  highly 
falutary  and  equitable,  I  mean,  that  every  lord 
muft  be  prefent,  no  1  proxy  being  allowed  in 
the  exercife  of  judicial  magistracy.  For 
caufes  criminal  and  civil  are  to  be  decided  ac- 
cording to  the  evidence  appearing  on  the  trial; 
they  cannot  be  weighed  before  hand,  like 
matters  of  general  policy. 

Dfli;  ,  '  V;£l 

Vs 

Thefe  collections  and  remarks  may  convey 
fome  competent  defcription  of  criminal  trials 
by  the  peers  of  the  realm  in  diilant  and  in 
modern  times. 

1  Stand,  ord.  houfe  of  lords,  II  June  1689,,  and  15  March 
1697.  (Svoed.  1748.) 
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LECTURE         XL^ 

• 
Of  parliamentary  impeachments. 


IN  the  laft  ledlure  two  diftincl  modes  of  cri- 
minal profecution  were  referved  for  future 
inquiry, namely,  proceedings  on  impeachments, 
and  penal  adls  of  parliament  occalionally  paf- 
fed  againft  particular  offenders :  the  former 
is  defigned  to  occupy  our  prefent  confidera- 

tiori. 

1 

It  is  certain  that  magiftrates  and  officers  in- 
trufted  with  the  admin iftration  of  public  af- 
fairs may  abufe  their  delegated  powers  to  the 
extenfive  detriment  of  the  community,  and  at 
the  fame  time  in  a  manner  not  properly  cog- 
nizable before  the  ordinary  tribunals.  The 
influence  of  fuch  delinquents,  and  the  nature 
of  fuch  offences,  may  not  unsuitably  engage 
the  authority  of  the  higheft  court,  and  the 
xwifdom  of  the  fagefl  aflembly.  The  com- 
mons, 
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mons,  therefore,  as  the  grand  inqueft  of  the 
nation,  become  fuitors  for  penal  jufticej  and 
they  cannot  confidently  either  with  their 
owru  dignity,  or  with  fafety  to  the  accufed, 
fue  elfewhere  but  to  thofe  who  mare  with 
them  in  the  leiflature. 


On  this  policy  is  founded  the  origin  of  im- 
peachments :  which  began  foon  after  the  con- 
ftitution  afTumed  its  prefent  form.  In  a  the  year 
1321,  a  multifarious  charge  was  exhibited  a- 
gainft  the  two  Defpenfers,  which  was  intro- 
duced with  the  following  expreflions:  "  to  the 
honor  of  God  and  of  holy  church,  and  of  our 
lord  the  king,  and  to  the  profit  of  him  and 
his  realm,  and  to  maintain  among  his  people 
peace  and  quiet,  and  the  flate  and  dignity  of 
the  crown,  thew  unto  him  the  prelates,  earls, 
and  barons,  and  the  other  peers  of  the  land, 
and  the  commons  of  the  realm,  &c."  then  it 
recites  the  feveral  articles  of  accufation,  and 
awards  the  fentence  of  exile,  aligning  in  par- 
ticular the  port  of  Dover  as  the  place  of  em- 
barkation. This  proceeding,  however,  ac- 
cording to  cur  prefent  notions,  was  efTentially 
irregular.  For  if  the  awa'rd  be  underilood  as 
srb  b/tfi  «tet#r*  f)'}rigiH-;3£ii  lo  ^hoflJL'B  t^l 
3riT  ':  •'*  RuffL  ftat-  aP?end'  l6>  &c<- 
Qjl  3 
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a  judgment,  the  lords  b  ought  not  to  have 
joined  in  the  accufation,  to  accufe  and  judge 
being  offices  which  mould  carefully  be  kept 
diftinclr.  If,  on  the  other  hand,  it  was  in- 
tended to  pafs  a  legislative  aft,  the  prelates  of 
the  church  and  the  commons,  both  of  whom 
are  left  out  in  the  decretal  part,  ought c  both 
to  have  concurred  -,  and  the  king's  pofitive 
affent  was  equally  necefTary ;  whereas  it  is  de- 
clared to  have  been  tranfacted  only  in  his 
prefence.  This  d  award  was  made  void  in 
parliament  the  following  year  1322;  and  its 
being  paffed  without  the  affent  of  the  prelates 
is  among  the  reafons  of  its  revocation. 
*!#•  'tt»wi<»«i  'W- 

In  the  following  reign  of  Edward  the 
third,  the  moft  ufual e  courfe  feems  to  have 
been  for  the  commons  to  prefent  a  memorial 
to  the  king  in  parliament,  ftating  fuch  of- 
fences as  they  thought  at  the  time  peculiarly 
injurious  to  the  public,  and  praying  that  the 
delinquents,  (without  naming  them)  might 
meet  the  punifhment  of  the  law.  After  the 
petitioners  had  received  encouragement  from 
the  crown,  they  exhibited  articles  of  impeach  - 

b  3  Seld.  1591.  (Wilk.  ed.)  c  2  Havvk.  423. 

d  i  Part.  hiiU  1511  &c.  «  Seld.  jud.  parl.  c.  ii. 

ment. 
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ment,  fpecifying  the  particular  culprits,  and 
'attended  the  profecution  thrdugh  its  feveral 
ftages,  till  finally,  on  conviction,  they  de- 
manded judgment.  The  commonsfintroduced 
one  of  thefe  addrefles  with  afTuring  the  king 
of  their  feadinefs  to  aid  him  with  their  bo- 
dies and  goods  j  and  then  lamenting  that  by 
evil  counfellors  the  realm  was  impoverished, 
and  many  of  the  merchants  undone,  they 
promifed  that  enterprifmg  monarch,  that  if  he 
would  do  juftice  and  fpeedy  execution  upon 
fuch  as  mould  be  found  culpable,  and  proceed 
with  them  as  law  and  reafon  required,  they 
would  undertake  he  mould  be  fo  rich  as  to  be 
,  able  to  maintain  his  wars,  and  fupport  his 
other  affairs  for  a  long  time,  without  any  great 
charge  to  the  nation.  Weg  are  told  by  the 
old  memorialifts,  that  this  fynod,  holden  in  the 
fiftieth  year  of  Edward  the  third,  was  called, 
for  a  long  time  after,  "  the  good  parliament," 
all  their  proceedings  being  highly  acceptable, 
and  gratefully  remembered  by  the  public. 
Under h  Richard  the  fecond  the  ceremony  of 
addreiTmg  the  throne,  before  the  fuppofed  de- 
linquents were  charged  by  name,  feems  en- 

^4  I  Pad;  hift.  341,  2.  *  Ibi<|.  343. 

h  3NSeld.  1^593.  (Wilk.  ed.)     1  Parl.  lift.  416  &c. 

QjJ  4  tircly 
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tirely  difufed.  That  prince  was  feduced  to 
aim  at  arbitrary  power,  and  therefore  wifhed 
to  abrogate  parliamentary  impeachments.  In 
1  the  tenth  year  of  his  reign,  he  propofed  to 
the  judges,  among  other,  the  following  quef- 
tion :  "  fince  the  king  can,  whenever  he 
pleafes,  remove  any  of  his  judges  and  officers, 
and  juftify  or  punim  them  for  their  offences, 
whether  the  lords  and  commons  can,  without 
the  will  of  the  king,  impeach  in  parliament 
any  of  the  faid  judges  or  officers  for  any  of 
their  offences  ?"  to  which  the  anfwer  was, 
«  that  they  cannot;  and  if  any  one  mould  do 
fo,  he  is  to  be  punifhed  as  a  traitor."  The 
flagrant  proftitution  of  thofe  who  advanced 
this  dangerous  and  unconftitutional  do&rine 
3  was  feverely  animadverted  on  at  a  parliament 
holden  the  fucceeding  year :  another  k  parlia- 
ment indeed,  at  the  clofe  of  the  fame  reign, 
being  entirely  at  the  king's  devotion,  declared 
the  opinions  given  by  the  judges  to  be  fuch 
as  good  and  liege  people  ought  to  have  pro- 
nounced :  but  the  proceedings  of  that  meet- 
ing were  annulled  J  by  the  legiflature  after 

*  I  ParLhift.  434.  J  Ibid.  458.     Foft.  396. 

fc  i  PaxL  hiiL  509.  *  St.  i  H.  IV.  c.  3. 

the 
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the  accefficn  of  Henry  the  fourth :  and  thus 
the  right  of  impeaching,  after  a  fhort  comlidr, 
was  finally  refcued  from  its  attempted  over- 
throw- 

;niwoJio"i  3fk  Ci3ffeo  $nomj* ,<-  >d* 

Having  taken  this  mort  hiftorical  view  of 
the  origin  and  eftablifhment  of  impeachments, 
I  mall  recite  fuch  particulars   relating  thereto 
as  ieem  moft  deferving  of  attention. 
<T&fj  n 

All  the  king's  fubjects  are  impeachable  in 
parliament,  but  with  this  diflindtion,  that  a 
peer  may  be  fo  accufed  before  his  peers  of  any 
crime,  a  commoner  (tho  m  perhaps  it  was  for- 
merly otherwife)  can  now  be  charged  with 
mifdemeanors  only,  not  with  any  capital  of- 
fence. For"  when  Fitzharris,  in  the  year 
1 68 1,  was  impeached  of  high  treafon,  the 
lords  remitted  the  profecution  to  the  inferior 
court,  tho  it  greatly  exafperated  the  accufers. 
Such  kind  °  of  mifdeeds  however  as  pecu- 
liarly injure  the  common  wealth  by  the  abufe 
of  high  offices  of  truft,  are  the  moft  proper, 


*  Seld.  jud.  parl.     Parl.  hift.  temp.  R.  II. 

B  8  Grey's  debates,  332—338.  *  4  Com.  di». 

25— 327- 

and 
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and  have  been  the  moft  ufual  grounds  for  this 
kind  of  profecution.  Thus,  if.  a  lord  chan- 
cellor be  guilty  of  bribery,  or  of  a  ding  grofsly 
contrary  to  the  duty  of  his  office,  if  the  judges 
miflead  their  fovereign  by  unconftitutional 
opinions,  if  any  other  magiftrate  attempt  to 
fubvert  the  fundamental  laws,  or  introduce 
arbitrary  power,  thefe  have  been  deemed 
cafes  adapted  to  parliamentary  inquiry  and 
decifion.  So  where  a  lord  chancellor  has 
been  thought  to  have  put  the  feal  to  an  igno- 
minious treaty,  a  lord  admiral  to  neglect  the 
fafeguard  of  the  fea,  an  ambaflador  to  betray 
his  truft,  a  privy  counfellor  to  propound  or 
fupport  pernicious  and  difhonorable  mea- 
fures,  or  a  confidential  advifer  of  his  fove- 
reign to  obtain  exorbitant  grants  or  incom- 
patible employments,  thefe  imputations  have 
properly  occalioned  impeachments;  becaufe  it 
is  apparent  how  little  the  ordinary  tribunals 
are  calculated  to  take  cognizance  of  fuch  of- 
fences, or  to  inveftigate  and  reform  the  ge- 
neral polity  of  the  ftate. 


.  /*   •         /~i  •      •  t 

The  accufation  or  the  commons  is  fub- 

ftituted  in  the  place  of  an  indictment,  which, 
as  appeared  in  the  laft  lecture,  cannot  be  fup- 

rr  r 

plied 
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plied  by  p  articles  exhibited  by  any  peer  or 
other  perfon,  nor  by  the  interpolation  of  the 

king's  authority  and  command. 
.  \ 

• 

The  refolution   of  impeaching  is    ufually 
taken  in  the  party's  abfence.     But  there  are 
q  inftances,  where  the  objects  of  the  refent- 
ment  .of  the  commons,  understanding  that  a 
charge  was  in  agitation  againft  them,  have 
been  permitted  to  plead  their  caufe  at  the  bar 
of  that  houfe,  and  fome  have  been  fo  fuccefs- 
ful  as  to  ward  off  the  formal  accufation.  The 
general  courfe  is  to  pafs  a  refolution  contain- 
ing a  criminal  charge  againft    the  fuppofed 
delinquent,  and  then  to  direct  fome  mem- 
ber to  impeach  him  by  oral  accufation  at  the 
bar  of  the  houfe  of  lords,  in  the  name  of  the 
commons  in  parliament  affembled,  and  of  all 
the  commons  of  Great  Britain.     The  perfon 
deputed  to  this  office  farther  fignifies   that 
the  articles  againft  the  aecufed  will  be  exhi- 
bited in  due  time,  and  defires  that  he  may  be 


P  On  this  account,  the  profecution,  in  the  former  part  cf  the 
laft  century,  againft  the  duke  of  Buckingham,  before  fuch  time 
as  he  was  formally  impeached,  and  the  proceedings  alfo  againtt 
his  accufer,  the  earl  of  Briftol,  both  feem  irregular  and  illegal. 
(Parl.  hift.  and  Ruih.  fub  anno  1626  ) 

*  9  Parl.hiil  166.  i  Grey's  debates  63.  67.  182.  195.212. 

fequeftered 
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fequeflered  from  his  feat  in  parliament,  or 
be  committed,  or  that  the  peers  will  take 
order  for  his  appearance,  according  as  the  de- 
gree of  the  imputation  juflifies  more  or  lefs 
feverity.  The  lords  r  refufed  to  commit  the 
firfl  earl  of  Clarendon,  becaufe  he  was  im- 
peached of  high  treafon  generally,  the  par- 
ticular fpecies  of  his  fuppofed  criminality  not 
being  denoted  :  but  this  refufal  was  highly  re- 
fented  by  the  commons,  who  voted  it  an 
obftrudion  to  the  public  juftice  of  the  king- 
dom, and  a  precedent  of  evil  and  dangerous 
confequence.  If  the  party  accufed  in  parlia- 
ment was  abfent  at  a  diftance,  the  *  antient 
courfe  was  to  cite  him  by  a  writ  directed 
to  himfelf,  or  to  require  the  fheriff  to  fum- 
mon  him,  and  fometimes  to  make  proclama- 
tion throughout  the  realm,  that  if  he  did  not 
attend  by  a  day  prefixed,  an  attainder  mould 
enfuej  but  this  laft  method  feems  to  have 
been  a  legiflative  act,  In  '  later  times,  when 
the  fuppofed  delinquent  has  not  readily  been 
apprehended,  the  king  has  been  addrefled  to 
order  the  ports  to  be  ftopped,  and  to  prevent 
his  taking  flicker  in  the  royal  palaces:  at 

'2  St.  tr.  564—  573.  (ed.  1730.) 

>  4  Inft.  38,  39.     3  Seld.  1621.   (Wilk.  ed.) 

«  2  St.  tr.  573.  732,  (ed.  1730.)  Comm.  journ.  4  Ap.  1679. 

the 
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. 

the  fame  time  all  perfons  have  been  prohibit- 
ed,  under   certain  penalties,    from  harbour- 

f-pD  Oil!  2U  I^fll  « 

ing  or  concealing  him. 

' 

We    are    next    to    confider   the   written 
charge. 


The  u  commons  claim  to  be  the  judges  of 
the  proper  time  for  exhibiting  their  articles : 
but  where  unreafonable  delays  have  inter- 
vened, they  have  been  repeatedly  reminded 
by  the  lords,  to  advance  the  profecution,  in 
juflice  to  the  accufed.  Thefe  articles  need 
not  purfue  the  ftricT:  form  and  accuracy  of 
an  indictment ;  for  it  has  been  *  ruled,  that 
by  the  law  and  ufage  of  parliament,  in  pro- 
fecutions  by  impeachments  for  high  crimes 
and  mifdemeanors,  by  writing  or  fpeaking, 
the  particular  words  fuppofed  to  be  criminal 
are  not  neceffary  to  be  exprefsly  fpecified  in 
fuch  impeachments.  The  refolution  indeed 
patted  m  a  party  caufe  :  but  it  feems  agree- 
able to  a  y  conceffion  of  the  lords  feveral  years 
before,  that  the  commons  might,  if  they 

*  Comm.  journ.  31  May  1701.     16  Par!,  hill.  363.    Lords 
journ.  5  &  15  May  1.701.     3  Seld.  1596.     (Wilk,  ed.) 

*  Sachev.  tr.  325.  x  Lords  journ.  3  June  1701. 
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pleafed,  impeach  in  general  terms  :  and  the 

z  antient  precedents  are  rarely  conformable 
to  the  technical  exactnefs  required  in  other 
profecutions.  When  a  the  party  appears, 
and  the  articles  have  been  exhibited,  the 
lords  ufually  -'allow  him  a  copy,  and  prefix 
a  day  for  receiving  his  anfwer.  They  may 
alfo  at  the  fame  time  affign  him  counfel  to 
methodife  fuch  anfwer,  and  to  affift  him 
at  the  trial;  and  fome  lawyers  have  been 
ordered  into  cuftody  for  refufing  their  at- 
tendance. This  advantage  was  always  al- 
lowed in  accufations  for  mifdemeanors  ;  in 
thofe  for  higher  crimes  alfo,  where  the  point 
to  be  debated  was  collateral  to  the  more  ge- 
neral queflion  of  innocence  or v  guilt :  and 
now  by  ilatute  20  G.  II.  c.  30.  perfons  im- 
peached of  high  treafon,  whereby  any  cor- 
ruption of  blood  may  enfue,  or  for  mifprifion 
of  fuch  treafon,  are  allowed  to  make  their  full 
defence  by  two  counfel. The  b  anfwer, 


*  See  3  Seld.  1595,6,  7.  (Wilk.  ed.)  6  St.  tr.  56.  (ed.  1730.) 
II  Mod.  97.  Foft.  389,  390.  Loquendutn  ut  vulgus.  This 
feems  chiefly  to  be  the  meaning  of  what  is  faid,  i  Wms.  616. 
"  that  impeachments  in  parliament  differed  from  indictments, 
and  might  be  juftified  by  the  law  and  courfe  of  parliament." 

»  T.  Ray.  382.  i  Rum.  268.  Foft.  232.  3  Seld.  1625. 
&c.  (Wilk.  ed.)  i  Clar.  hift.  rebell.  379,  380. 

b  i  Rulh.  274. 

like 
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like  the  articles,  is  exempted  from  the  ne.- 
ceflity  of  obferving  great  ftridtnefs  of  form, 
The  party  c  may  plead  that  he  is  not  guilty 
as  to  part,  and  make  a  farther  defence  as  to 
the  refidue  ;  or  he  may,  in  few  words,  faving 
all  exceptions  to  the  articles,  deny  the  whole 
charge,  as  was  at  length  done  by  archbifhop 
Laud  in  that  irregular  proceeding  againft 
him.  But  it  is  more  ufual  to  give  a  full  and 
particular  anfwer  feparately  to  each  article  of 
the  accufation. 

Next  regularly  follows  the  d  replication  of 
the  commons  in  writing,  tho  this  was  omit- 
ted by  the  profecutors  of  lord  StrafFord,  as 
a  mark  probably  of  contemptuous  infult  and 
difdain.  When  the  profecution  has  arrived 
at  this  ftage,  a  joint  committee  of  both 
houfes  has  frequently  been  appointed  to 
adjuft  other  preliminaries  of  the  trial.  But 
this  is  not  of  courfe  or  neceffity  :  for  it  has 
been  denied,  when  folicited  by  the  commons, 
in  impeachments  for  mifdemeanors  :  tho  e 

.    .11  ,'<.  C 

c  2  Rufh.  1374,  12  Parl.  hift.  442,  3.  Lords  journ. 
1  3  Nov.  1643. 

*  8  Grey's  debates  233.  Comra.  journ.  6  March  1640-41. 
Sachev.  tr.  15. 

«    7   Grey's    debat^^.^pbmm.   joun^o.    17 


ine 
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indeed  the  refufal  was  received  with  clamo- 
rous indignation.  In  a  charge  of  treafon,  the 
requeft  once,  after  a  denial,  was  the  next  day 
complied  with ;  but,  it  feems,  in  the  com- 
mittee then  agreed  to,  the  commons  were 
only  to  propound  what  they  thought  the 
moft  proper  ways  and  methods  of  proceeding, 
and  it  was  the  province  of  the  peers  thereon 
judicially^  decide. 

At  fuch  previous  meetings,  in  the  cafe  of 
lord  StrafFord,  feveral  points  were  urged  and 
fome  agreed  upon,  which  rather  betrayed  per- 
fonal  animofity  and  virulence,  than  a  tem- 
perate love  of  juftice,  and  mewed  more  the 
implacability  of  determined  enemies,  than 
the  fpirit  of  fair  accufers  or  impartial  judges. 
I  fpeak  not  of  the  aft  of  attainder,  for  f  that 
has  been  wholly  condemned  and  repealed 
in  parliament,  and  the  proceedings  therein 
cancelled  and  defaced.  But  this  g  refcinding 
has  been  determined  by  the  peers  not  to  .ex- 
tend to  any  memorials  or  orders  made  on  his 
impeachment,  which  are  not  to  be  looked 
upon  as  obliterated,  and  which  therefore, 
however  fevere,  feem  liable  to  be  brought 

*  St.  13  &  14  C.  II.  c.  29.  *  9  Parl.  hift.  78. 

into  * 
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into  example,  as  legal  precedents.  I  (hall 
k  felect  but  one  inftance  of  the  hard  dealing 
alluded  to.  The  earl  petitioned  the  commons 
to  order  fuch  of  their  number  to  attend  as 
he  had  occafion  to  call  as  witnefles  on  his  be^- 
half.  A  fullen  anfwer  was  returned,  that  the 
members  required  might  ufe  their  difcretion, 
without  giving  offence  to  the  houfe  :  but 
they  were  unduely  prevented  from  giving 
their  teftimony  effectually,  by  an  order  foon 
after  made  forbidding  them  to  communicate 
with  the  impeached  lord  during  his  trial,  and 
by  other  difcouragement.  Yet  the  accufers 
carefully  provided  that  no  lord  or  commoner 
.fhould  be  abfent  but  at  his  peril,  whom  they 
on  the  part  of  the  profecution  mould  think 
proper  to  examine. 

The  impeachment  *  of  the  four  lords  at  the 
end  of  king  William's  reign  gave  occafion  to 
much  diflenfion  between  the  two  houfes,  and 
to  very  intemperate  recrimination.  The 
commons  being  repeatedly  reminded  by  the 
peers  of  their  unjuft  and  unprecedented  de* 

h  See  the  trial  by  Rufhworth  40.  44.      Comm.    journ. 
20.  24  March  1640-1.  2  April  1641. 
1  5  St.  tr.  339  &c.  (ed.  1730.) 

VOL.  II* "  R  r  lays 
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lays  in  the  profecution,  refented  thefe  notices 
with  unbecoming    vehemence.     The  inter- 
courfe  of  acrimonious  meffages  is  unneceiTary 
to  be  recited.      On   the   whole    the   nobles 
manifefted  more  decent  cautioufnefs    of  ex- 
preffion,  more  dignified  and  moderate  con- 
duct, than  the  leaders  of  the  other  ailembly. 
The  principal  points  adhered  to  by  the  peers 
were,   firft,  that  in  cafe  of  wilful  and  un- 
precedented delays  their  houfe  may,  in  juftice 
to   the  accufed,    tho  againft  the  will  of  the 
commons,  fix  a  day  for  the  trial   of  any  im- 
peachment, and  proceed  to  condemnation  or 
acquittal.     Secondly,  that  no  lord  of  parlia- 
ment, impeached  of  high  crimes  and  mifde- 
meanors,  can   be  precluded  from   voting  on 
any  occafion  except  his  own  trial ;  whereas 
the  commons  had  infilled  that  thofe  charged 
with  the  fame  offences  ought  not  to  exculpate 
each  other.     And  laftly,  this  was  one  of  the 
occasions  before  alluded  to,   of  rejecting  the 
propofal  of  a  committee  to  adjuft  prelimina- 
ries :  the  lords  declared   that  fuch  ftep  was 
unprecedented    in    impeachments    for    high 
crimes  and   mifdemeanors  -,  that  all  points  of 
judicature  were  their  peculiar  province  ;  and 
that  the  manner  of  the  demand  was  a  direct 
invafion  of  their  rights.     Thefe  points,  tho 
2  likely 
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likely  to  take  the  fame  courfe  in  future,  pro- 
voked the  incenfed  commons  to  very  violent 
refolutions;  whofe  conduct  indeed  feems  much 
actuated  by  interefted  views  or  vindictive 
animofhy.  But  tho  the  lords  will  not  fuffer 
their  conftitutional  power  of  judicature  to  be 
intrenched  upon,  they  have  often  confented  to 
a  free  conference,  and  then  determined  on  the 
reafonablenef?  of  any  demand  made  by  the 
commons,  and  k  have  conceded  to  them  the 
right  of  beginning  with  which  impeachment 
they  thought  proper,  where  more  than  one 
have  awaited  their  decifion. 

\^li3^!Sw$:$&*   -  &for« 

I  have  now  progreffively  mentioned  fbmeof 
the  more  important  preliminaries.  As  to  the 
trial  itfelf,  it  muft  of  courfe  vary  in  external 
ceremony,  but 'differs  not  in  eflentials  from  cri- 
minal profecutions  before  inferior  courts.  The 
fame  rules  of  evidence,  the  fame  legal  notions 
of  crimes  and  puniihments,  prevail.  For  im- 
peachments are  not  framed  to  alter  the  law, 
but  to  carry  it  into  more  effectual  execution, 
where  it  might  be  obftructed  by  the  influence 
of  too  powerful  delinquents,  or  not  eafily 
difcerned  in  the  ordinary  courfe  of  jurifdiction, 

kLordsjourfl.3&9Junei70i.          l  6St.tr.  14.  (ed.  1730.) 

Hr  2  by 
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by  reafon  of  the  peculiar  quality  of  the  al- 
leged crimes.  The  w  judgment  therefore  is  to 
be  fuch  as  is  warranted  by  legal  principles  or 
precedents :  in  capital  cafes  the  mere  ftated 
fentence  is  to  be  fpecifically  pronounced. 

If  the  charge  be  of  mifdemeanors  only, 
the  lord  chancellor  prefides  at  the  trial,  and, 
having  collected  the  votes  of  the  lords  prefent, 
including  the  bifhops,  pronounces  judgment 
according  to  the  fenfe  of  the  majority,  the 
lords  firfr.  voting  on  the  queflion  of  guilty  or 
not  guilty,  and,  if  they  convici,  agreeing  af- 
terwards on  the  particular  fentence.  In  ca- 
pital "  trials  alfo  the  lords  fpiritual  have  a 
right  to  flay  till  the  court  proceeds  to  the 
vote  of  guilty  or  not  guilty,  and  then  they 
have  conflantly  withdrawn.  In  thefe  cafes 
of  capital  accufations,  it  has  been  ufual  to 
appoint  a  lord  high  fleward  for  the  more  or- 
derly proceeding  at  the  trial.  But  the  °  ne- 
cemty  of  fuch  appointment  was  denied  both 
by  lords  and  commons  in  Charles  the  fecond's 
reign :  and  an  alteration  was  made  in  the 
form  of  commimoning  that  magiftrate,  to 

~';1     —\-   V  .  >A  1$  ,8::,j 

j  .A*  i-'  &  vlr.a  -  ' 

«3  Seld.  1651.    (Wilk.  ed.) 

•  Lords  journ.  13,  14  May  1679.  •  Foft.  144  &c: 

obviate 
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obviate  the  implication  of  his  office  being  in- 
difpenfably  requifite  in  proceedings  on  capital 
impeachments.  For  it  was  argued  that  the 
jurifdiction  refts  in  the  peers  in  parliament, 
forming  a  fundamental  court  as  antient  as 
the  firft  traces  of  our  conftitution,  and  open 
for  all  the  purpofes  of  judicature  during  the 
feflion :  the  high  fteward  is  but  fpeaker  pro 
tempore-y  he  votes,  on  thefe  occafions,  in  com- 
mon only  with  the  reft ;  and,  if  his  office  was 
of  abfolute  neceffity,  all  capital  impeachments, 
for  a  very  obvious  reafon,  might  be  rendered 
fruitlefs  and  ineffectual, 

Capital  judgments  are  frequently  faid,  m 
antient  records  and  writings,  to  be  given  in 
•pleno  parliament',  which,  as  Selden  p  inter- 
prets it,  implies  the  prefence  of  the  commons, 
the  king  *  being  there  alfo  either  in  perfon 
or  in  the  contemplation  of  the  law.  For 
both  fovereign  r  and  people  are,  according 
to  this  idea,  to  be  fatisfied  concerning  the 
death  of  a  condemned  fubjed.  In  the  reign 


f  3  Seld.  1603.  1615. 1647.  (Wilk.  ed.) 

*  But  as  to  this,  fee  Rufh.  tr.  Straff.  4; .  It  is  fit,  the  king's 
prefence  {hould  be  only  ideal.  Pofl  614,  5. 

1  Thus  in  ordinary  cafes,  the  verdift  is  given  by  a  jury  of 
the  country,  affifled  by  a  judge  appointed  by  the  king. 

Rr  3  of 
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of  Edward  the  fourth,  the  commons  ac- 
tually interfered  on  behalf  of  the  convicted 
duke  of  Clarence,  not  as  judges,  but  as  fuiu 
ors  that  the  matter  might  be  reconfidered, 
they  conceiving  the  fentence  illegal  and  un- 
jirft  ;  and  execution  was  flayed  upon  their  fe- 
licitation. But  now  the  commons  are  not 
prefent  except  at  the  profecution  of  thefe 
their  own  impeachments,  which  they  l  attend 
throughout,  as  a  committee  of  the  whole 
houfe,  or  otherwjfe  at  difcretion,  appoint 
managers  to  conduct  the  proofs  in  fupport 
of  the  accufation,  and  finally  demand  judg- 
ment againft  the  convicted  criminal. 

Selden  "  attempts  to  prove  that  the  king's 
affent  is  or  antiently  was  necefTary  to  the 
fandtion  of  capital  judgments  in  parliament. 
The  chief  precedent  he  alleges  to  confirm 
his  opinion  was  in  a  tumultuous  and  lawlefs 
feafon,  and  fhews  little  more  than  the  vio- 
lence of  the  prevailing  party.  Our  kings 
have  long  ceafed  perfonally  to  exercife  any 
-judicial  power:  in  later  ages  all  that  hath 

.  -Q  3;cU  .^8noUucx>i.o"i<[  vii, 
«  3  Seld.  1635.   (Wiik.  ed.)     2  Parl.  hift.  372,  3. 
1  See  Rufh.  tr.  Straff.  37.     Comm.  jour.  4  Feb.  1709-10, 
"3  Seld.  i638fcc.  (Wilked,) 
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parTed  x  in  the  king's  prefence  has  been  taken 
to  be  no  a<ft  of  the  houfe.  But  the  execu- 
tion, indeed,  of  every  criminal  fentence,  not 
inflicted  by  an  occafional  act  of  parliament, 
depends  on  the  king's  will,  is  directed  in  his 
name,  and  may  be  fufpended  or  remitted  by 
his  conditional  or  free  pardon. 

In  the  y  cafe  of  lord  Danby,  however,  the 
commons  ftrenuoufly  denied,  that  the  king 
could  by  his  prerogative  intercept  parliamen- 
tary profecutions  in  their  courfc,  or,  to  fpeak 
more  technically,  that  a  pardon  was  pleadable 
in  bar  to  an  impeachment.  The  difference 
is  very  important ;  for  if  the  pardon  is  not  to 
be  allowed  till  after  judgment,  it  then  comes 
too  late  to  clear  away  the  confequonces  of  at- 
tainder; the  blood  ceafes  to  be  inheritable, 
and  cannot  be  completely  reftored  but  by  act 
of  parliament ;  the  king  may  indeed  releafe 
forfeitures,  and  confer  new  titles,  but  can- 
not revive  the  family  honours  in  their  antient 
itate  of  precedence.  It  was  therefore  urged 
that  if  a  pardon  could  fuddenly  obflruct  par- 
liamentary profecutions,  the  conftitution  had 


r  t-        -t. 

x  Lords  journ.  ^4  Feb.  1640-1. 

r  z  Su  tr.  735.  (ed.  1730.) 

Rr  4 
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in  vain  lodged  a  right  of  impeaching  in  the 
commons,  and  of  judicature  in  the  peers : 
thefe  powers  were  abfolutely  fruitlefs  and 
chimerical.  In  common  cafes,  where  the 
king  is  efteemed  the  profecutor,  he  may  at  any 
time,  in  any  ftage,  be  properly  allowed  ta 
difcontinue  his  own  fuit.  But  we  might 
expect  fome  difference,  where  the  accufation 
is  commenced  and  proceeded  in  by  the  re- 
prefentative  body  of  the  nation  on  behalf  of 
themfelves  and  their  conftituents.  Yet  the 
doubt  remained  uncleared :  and  that  great 
minifler,  who  for  many  years  had  been  the 
principal  advifer  of  Britifh  meafures,  was 
detained  a  prifoner  in  ^the  tower  with  the 
king's  full  and  free  pardon  in  his  poffeffion. 
When  the  earl  firfl  applied  to  be  bailed,  and 
fo  releafed  from  fueh  confinement,  the  opi- 
nion z  of  the  judges  of  the  king's  bench 
was  againft  it ;  and  *  one  of  them  in  parti- 
cular declared  that  the  acceptance  of  a  par- 
don  was  a  tacit  confeflion  of  guilt.  This 
feems  too  rigorous  a  conftruction :  an  inno- 
cent man  may  irreproachably  accept  a  par- 
don as  the  only  indemnity  and  refource  from 
the  effects  of  perjury  and  malevolence ;  tho 


*  z  St.  tr.  738  &c.  (ed.  1730.)     Slyn,  56. 
»  3  St,  11.750.  (cd.  1730.) 
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perhaps  to  difdain  this  refuge  would  be  a 
mark  of  more  romantic  heroifm  and  magna^ 
nimity.  But  the  ground  of  the  determination 
in  the  king's  bench  was,  that  tho  that  court 
had  a  difcretional  power  of  bailing  even  in 
cafes  of  high  treafon,  yet  this  lord  being 
committed  by  a  jurifdiftion  tranfcendent  to 
theirs,  they  could  not  interfere  to  give  him 
his  enlargement.  However,  the  b  earl  was 
afterwards  releafed  on  bail  by  the  unanimous 
opinion  of  the  fame  court,  c  then  confifting 
of  four  new  judges.  It  was  then  argued,  that 
bailing  would  not  afFedt  the  impeachment, 
but  only  modify  the  confinement.  It  was 
not  to  enfranchife  him  out  of  cuftody,  but 
only  to  lengthen  the  chain.  The  parliament 
was  dnTolved  ;  it  was  wholly  uncertain  when 
a  new  one  would  meet  ;  to  keep  him  there- 
fore indefinitely  in  prifon,  when  there  was  no 
court  in  being  before  which  he  could  be 
tried,  was  a  hardmip  too  extreme  to  be  en- 
dured. Yet  he  was  d  bailed  to  appear  at  the 
next  feffion  of  parliament,  which  was  an  af- 
firmance of  the  commitment,  and  a  proof 
that  it  was  not  avoided  or  difcharged.  For 
farts  Tig*';.-;:  t> 


Skin.  163.    ,  *  Skin.  83.  loz   I2z. 

Carth.  133. 

an 
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an  *  impeachment  is  intercepted,  but  not  ex- 
tinguifhed,  by  the  diflblution  of  parliament : 
the  charge  may  be  refumed,  when  the  legifla- 
ture  is  again  convoked ;  in  like  manner  as 
an  indictment  is  not  difcontinued  by  demife 
of  the  crown.  Thus,  however,  concluded 
this  angular  and  eventful  profecution :  for 
it  was  not  revived  by  any  fucceeding  houfe  of 
commons  :  tho  f  the  fame  peer  was  afterwards 
impeached  for  high  crimes  and  mifdemeanors, 
but  the  profecution  was  permitted  to  lan- 
guifh,  and  g  at  the  diilance  of  above  fix  years 
was  finally  difmnTed  by  the  houfe  of  lords. 

As  to  the  firft  queflion  of  importance 

which  was  debated  in  his  cafe,  that  was  at 
length  peremptorily  fettled  by  the  ftatute 
12  &  13  W.  III.  c.  2.  §  3.  enacting,  that  no 
pardon  under  the  great  feal  mould  be  plead- 
able  to  an  impeachment  by  the  commons  in 
parliament.  We  have  before  noticed  the 
effect  and  the  reafonablenefs  of  this  provifion. 
Jt  does  not  finally  preclude  the  extenfion  of 


*T.  Ray.  383,  4.— —This  opinion  was  entertained  and 
penned,  chiefly  on  the  authority  above  cited  of  the  eight  judges 
of  the  king's  bench,  (agreeing  in  this,  tho  differing  in  the  queftion 
of  bailing)  about  fourteen  years  before  fuch  opinion  was  con- 
firmed by  the  vote  of  the  commons,  23  Dec,  1790,  and  that  of 
the  lords,  16  May  1791.  -  , 

f  Comm.  journ.  27  Apr.  1695. 

*  Lords  journ.  24  Jun.  1701. 

royal 
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royal  mercy.  The  king  may  ftill  remit  the 
execution  of  the  fentence,  and  has.  exerted 
this  prerogative,  in  h  cafes  of  impeachment*, 
fince  the  paffing  of  thatlaw.  It  never  was 
intended  to  diveft  him  of  his  general  power 
of  pardoning,  fo  eflentially  inherent  in  his 
crown,  and  of  fuch  indifpenfable  neceffity  to 
his  fubjects. 

I  have  now  briefly  confidered  the  rife  and 
eilablifhment  of  impeachments,  the  reafons 
on  which  they  are  founded,  [the  nature  of  the 
crimes  thus  properly  adducible  to  juftice,  and 
the  modes  and  confequences  of  thefe  pro- 
ceedings. I  know  not  that  any '  methodical 
compilation  has  been  before  undertaken  on 
this  fubjec~l,  and  have  therefore  founded  this 
detail,  brief  as  it  is,  on  the  credit  of  the  parlia- 
mentary journals  and  other  i  approved  autho- 
rities. From  this  or  a  more  particular  furvey 
of  the  proceedings  on  impeachments,  we  Ihall 
find  occafion  to  obferve  that  tho  great  is  the 


h  6St.tr.  i— 16.  (ed.  1630.) 

1  I  do  not  confider  in  this  light  a  pamphlet  printed  1717,  in- 
titled  "  the  method  of  the  proceedings  in  die  houfe  of  lords  and 
commons  in  cafes  of  impeachments  for  high  treafon :"  to  which 
is  prefixed  a  very  frivolous  and  exceptionable  fpeech  on  the  im- 
peachment of  Robert  Earl  of  Oxford. 

J  Except  perhaps  fome  doubts  may  be  entertained  of  Mr. 
Ruftiworth's  authenticity.  (Pref.  to  Ruff  h.  Statutes.) 

utility 
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utility  of  the  public  ends,  which  they  are  de- 
figned  to  anfwer,  they  have  been  too  often 
mifguided  by  perfonal  and  factious  animofities, 
and  productive  of  alarming  diffenfions  be- 
tween two  branches  of  the  legiflature.  Yet 
in  thefe  controverfial  ftruggles  the  peers  feem 
to  have  fteadily  refitted  and  repelled  any 
ufurping  invafion,  any  direct  or  confequential 
diminution  of  thofe  rights  of  judicature,  which 
are  fo  providently  repofed  in  them  by  the 
antient  conflitution,  and  in  the  exercife  of 
which,  both  in  criminal  and  civil  caufes,  they 
{iave  fo  long  fignalifed  their  wjfdom  and  their 
jufljce, 


Impeachments,  as  we  have  feen,  are  found- 
ed and  proceed  upon  the  laws  in  being.  A 
more  extraordinary  courfe  is  fometimes  adopt- 
ed. New  and  occafional  laws  have  been 
paffed  for  the  punifhment  of  particular  offen- 
ders. Such  ordinances  are  called  bills  of  at- 
tainder, and  bills  of  pains  and  penalties. 
Thefe  form,  according  to  the  plan  former- 
ly delineated,  the  only  fpecies  of  criminal 
profecution  remaining  to  be  treated  of,  and 
will  be  thefubjecl:  of  the  next  lecture. 

LEG- 


(      62.       ) 


LECTURE      XLI. 


Of  bills  of  attainder,  and  bills  of  pains  and 
penalties. 


AL  L  the  modes  of  criminal  profecu- 
tions  hitherto  fpoken  of,  whether  by 
impeachment  or  otherwife,  are  vindications 
of  the  laws  in  being,  on  which  they  are  whol- 
ly founded.  But  befides  the  regular  inforce- 
ment  of  eftablifhed  laws,  the  annals  of  moil 
countries  record  fignal  exertions  of  penal  juf- 
tice,  adapted  to  exigencies  unprovided  for  in 
the  criminal  code.  Such  acls  of  the  fupreme 
power  are  with  us  called  bills  of  attainder^ 
which  are  capital  fentences,  and  bills  of  pains 
and  penalties,  which  inflicl:  a  milder  degree  of 
punimment.  In  thefe  inftances  the  legifla- 
ture  aflumes  judicial  magiftracy,  weighing 
the  enormity  of  the  charge,  and  the  proof 
adduced  in  fupport  of  it,  and  then  deciding 
the  political  neceffity  and  moral  fitnefs  of  the 

penal 
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penal  judgment.  The  new  ordinance  has  the 
fame  validity  as  other  ftatutes  fo  far  as  it  ex- 
tends, and  is  therefore  enacted  by  the  fame 
conftitutional  powers  of  legiflation.  For  tho 
much  doubt  has  been  entertained,  whether 
the  prelates  can  exercife  judgment  in  capital 
trials,  either  in  the  mode  of  indictment  or  im- 
peachment, and  tho  in  fact  they  conftantly 
withdraw,  yet  their  a  right  to  vote  on  bills 
of  attainder,  hath  always  been  unqueftion- 
ably  admitted. 

Thefe  fentences  of  condemnation  have,  as 
I  obferved,  the  force. of  law,  but  muft  of  ne- 
ceffity  be  defective  in  fome:of  its  b  characterif- 
tic  properties  :  inftead  of  being  general,  they 
are  levelled  againft  the  particular  delinquent  ; 


*  2  Hawk.  423. The  bifhops  not  only  declined  to  vote  on 

the  Impeachment  of  the  earlof  Str afford,  making  the  ufual  protef- 
tation,  (Rufhw.  tr.  Straff.  41)  but  in  faft  did  not  vote  on  the  aft 
of attainder.  (Lords  journ.  4  May  1641,  marg.)  This  flat  ate 
16  C.  I.  c.  i.  pr.  preferred  by  Ruftivvorth,  (tr.  Straff.  756,  7.)  in 
the  enacting  part,  fpeaks  of  the  lords  indifcriminately ;  which 
indeed  was  the  moft  ufual  ftile  of  the  afts  of  that  feffion ;  tho 
c.  6.  &  15.  diftinft*  mention  the  lords  fpiritualand  temporal,  and 
c.  10.  is  exprcfled  to  be  ft  by  the  authority  of  this  prefent  parlia- 
ment." But  the  aft  for  attainting  fir  John  Fenwick  (ft.  8  W. 
III.  c.  4.  publ.  5  St.  tr.  44.  119.  ed.  1730.)  fpecially  names  the 
lords  fpiritual j  and  I  conclude  the  cafe  to  be  the  fame  of  the  fe- 
veral  afts  of  attainder  of  I  G.  I. 

b  Elem.  jur.  35. 

•   inftead 
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inftead  of  being  permanent,  they  expire,  as  to 
their  chief  and  pofitive  effects,  with  the  occa- 
lion ;  tho  the  terror  of  fuch  examples  may 
confequentially  benefit  poflerity.  They  differ 
alfo  from  other  private  acts  of  parliament. 
Thofe  in  general  are  indulgences  conceded  to 
particular  convenience  :  thefe  wholly  operate 
on  the  unwilling. 

! 

Sir  Edward  Coke  chofe  to  exemplify  the 
tranfcendent  powers  of  the  legiflature  partly 
from  this  topic.  An  aft  (fays  he  c)  may  be 
pafTed  to  attaint  a  man  of  treafon  after  his 
death.  Many  fuch  have  been  made.  The 
-  reigning  monarch,  who  was  flam  at  Bof- 
worth,  is  faid  to  have  been,  within  a  few 
months  after  his  defeat  and  death,  attainted 
by  act  of  parliament:  notwithftanding  the 
political  abfurdity,  which e  feems  to  have  been 
fully  difcovered  fome  years  afterwards,  of 
fuppofing  the  fame  perfon  at  once  in  pof- 
feffion  of  actual  royalty  and  a  traitor.  The 


c  4  Inft.  36,  37. 

d  It  is  fo  faid  Bac.  H.  VII.  1 1.  But  he  is  not  mentioned  in 
the  title  of  the  (private)  ft.  I  H.  VII.  c.  3.  for  attainting  the 
duke  of  Norfolk  and  others. 

•St.  uH.  VILc.  i.    PI.  238.    3  Inft. 7. 

iaft 
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f  laft  ftatute  for  attainting  perfons  after  their 
death  was  that  in  which  fome  of  the  deceafed 
regicides  were  included.  It  is  another  inftance 
of  the  unbounded  power  of  parliament  to 
attaint  a  man  who  is  forthcoming,  and  yet 
never  called  upon  to  anfwer.  Of  this  indeed 
there  are  no^>r<n^dents,  s  except  in  the  de- 
fpotic  reign  of  Henry  the  eighth  :  one  qf 
which  inftances  fir  Edward  Coke,  at  the  fame 
time  that  he  wimes  it  buried  in  filence  or 
oblivion,  pointedly  recites,  with  an  allufion  to 
the  former  cafes,  and  ftrongly  condemns  fuch 
injuilice,  arguing  that  the  more  high  and 
abfolute  the  jurifdidtion  of  the  court  is,  the 
more  juft  and  honorable  it  ought  to  be  in 
the  proceeding,  and  to  give  example  of  juf- 
tice  to  inferior  courts.  I  proceed  therefore 
to  other  deviations  from  the  eflablifhed  law, 
which  have  been  occafionally  made  by  fuch 
legiflative  judgments  ,  and  which  innovations 
refpedl:  either  the  crime,  the  evidence,  or  the 
pvnifhment.  I  mall  attempt  to  illuftrate  by 
a  few  examples  thefe  difHnct  heads ;  after 
which,  the  natural  juflice  of  bills  of  attainder, 


f    12  C.  II.  C.  30. 

8  4lnft.  37,  38.    Burn.  hift.  reform,  part  i.  253*  265  &c. 
(4thcd.) 

as 
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as  a  general  queftion,  .may  deferve  fome  at- 
tention. 


I.  Firft,  as  to  the  crime.  It  has  been  ufaal, 
in  times  of  domefHc  rebellion,  to  pafs  acts  of 
parliament,  inflifting  the  penalties  of  attainder 
onthofe  by  name,  who  had  levied  war  againft 
the  king,  and  had  fled  from  juftice,  provided 
they  mould  not  fur  render  by  a*  day  prefixed. 
Such  bills  h  have  been  compared  to  procefs  of 
outlawry  at  common  law.  But  they  are  not 
to  be  eluded,  like  attainders  on  that  pro- 
cefs, to  which  many  pleas  and  exceptions 
may  be  taken.  The  fcope  of  fuch  laws  as 
we  are  now  confidering  feems  to  refpect  the 
crime.  No  alteration  is  made  in  the  legal 
rules  of  evidence.  Suppofing  the  prifoner's 
identity  of  perfon,  or  his  furrendering  by  the 
time  limited,  be  contefled,  thefe  queftions  are 
to  be  decided  by  the  fame  teftimony  as  would 
be  admiffible  on  other  trials.  Neither  is  there 
any  varied  modification  of  punishment.  But 
a  material  innovation  is  made  refpecting  the 
crime.  For1  neglecting  to  fbrrender  by  the 
appointed  dayconftitutes,  or  rather  indeed  con- 

h  Foft.  in.  l  i  Wms.  6i£. 

VOL.  II.  Sf  furnmates 
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fummates  the  new  treafon,  againft  which  the 
attainder  is  directed.  Until  that  time  it  is  in- 
choate, and  unripe  for  the  operation  of  the 
particular  ftatute.  This  may  be  illuftrated  by 
the J  cafe  of  two  brothers,  James  and  John 
Drummond,  who  by  ft.  19  G.  II.  c..26.  were 
to  render  them/elves  by.  the  twelfth  day  of 
July,  or  to  ftand  attainted  from  the  eighteenth 
of  April  preceding,  to  all  intents  and  pur- 
pofes  whatfoever.  In  the  month  of  May  in- 
tervening James  died,  and  the  houfe  of  lords 
determined,  notwithftanding  the  general  words 
of  the  ftatute,  that  during  fuch  interim  the 
one  was  capable  of  tranfmitting,  and  the  other 
of  taking  real  property,  by  hereditary  defcent: 
which,  on  the  attainder  of  the  fecond  brother, 
fubftantiated  the  title  by  forfeiture  claimed  on 
the  part  of  the  crown. 

'-:»!ifv'fi.:ir.,i  ii  (W«-  h-  ^w^V  30a  -*1    • 

,£'-,./>,->•  flfj  -Op!' 

Thefe  acts  of  attainder,  palled  againfl  do- 
meftic  rebels,  are  inforced  in  a  k  fummary 
mode.  No  indictment  is  preferred  to  a  grand 
jury;  but  the  ftatute  is  certified  into  chan- 
cery by  the  clerk  of  die  parliament,  in  pur- 

luance  of  a  writ  to  him  directed   for  that 

• 

purpofe.     It  is  afterwards  removed  into  the 

.jj -c-  .Jr::  to!  i^xii  ii  »roa  oa  rradw   tjfl**njs>" 

.  j  Foft.  88  &c.  k  Feft.  47  &C,- f^.'31 

king's 
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king's  bench  j  and  there  the  whole :  being 
entered  on  record,  the  prifoner  is  afked  what 
he  has  to  allege,  why  execution  mould  not 
be  awarded  again/I  him.  If  a  queftion  of  fact 
arifes,  as  identity  of  perfon,  or  a  due  furrendef 
in  time,  a  jury  is  fummoned  to  meet  inJlanter-9 
and,  as '  both  thefe  may  be  termed  collateral 
ifllies,  (that  is,  not  the  general  one,  which  in 
criminal  cafes  is  "  guilty  "  or  "  not  guilty") 
the  -prifoner  on  the  one  hand  feems  not  to  be 
intitled  to  peremptory  challenges,  but  on  the 
other,  to  have  a  right  to  the  full  affiflance  of 
counfel.  If  the  verdict  be  found  againft  him, 
the  court  again  demands,  if  he  have  any  further 
defence,  and,  in  default  thereof,  execution  is 
awarded.  That  a  m  mifnomer  alfo,  repugnant 

•.'lib  T  <~*'-/  j'V1'~**fllnMMH;f  (Mo> 

1  Foft.  41.  and  fee  ibid.  50. 

m  I  Wms.6i2  &c.— —  But  fee  Foft.  79  Sec.  that  an  incomplete 
defcription,  if  it  be  not  repugnant  to  truth,  is  not  available.  See 
alfo- the  claim  to  the  title  of  vifcount  of  Strathallan,  hoafe  of  lords, 
the  j  zth  of  May  i7pa:  which  was  briefly  thus:  in  the  ft.  19  G.  II. 
c.  26.  for  attainting  divers  rebels.,  two  of  them  are  defcribed  as 
W.  vifcouni  of  S.  and  J.  D.  efquire,  eldeft  fon  and  heir  apparent 
of  W.  vifcount  of  S.  The  act  was  brought  into  parliament  the 
8th  of  May,  and  pafled  the  4th  of  June  1 746.  Vifcount  W.  died 
the  i6th  of  April  preceding.  It  was  therefore  urged,  that  as  to  his 
eldeft  fon,  the  defcription  was  not  merely  incomplete,  (like  lord 
Pitfligo's  cafe)  fuch  eldeft  fon  being  a  peer,  and  not  J.  D.  efquire, 
at  the  time  the  aft  was  introduced.  But  the  claim  was  difallowed, 
the  chief  baron  having  delivered  the  opinion  of  the  judges,  that 
a£ls  of  parliament,  when  no  time  is  fixed  for  their  beginning  to 
operate,  have  relation  to  the  commencement  of  the  feffioa.  (6  Br. 
ca.parl,  553—8.) 

Sf  2  tO 
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to  truth,  may  be  taken  advantage  of  appears 
by  the  following  determination  in  the  houfe 
chords.  :Awong  the  perte  attainted  by 
the  ad  paffed  agair.it  the  rebels  in  th,  yeur 


Thomas  Gordon,  laird  of  Auchintoule  :"  the 
true  chriilian  name  was  Alexander,  and  he 
did  not  furrender  by  the  appointed  time.  The 
doubt  was,  whether  fuch  error  in  his  chriftian 
name  prevented  the  attainder,  and  the  for- 
feiture of  his  eftate.  Among  other  argu- 

o  0 

rrients,  it  was  urged  on  behalf  of  the  claimant 
againft  the  crown,  that  a  mifiiomer  in  out- 

R.  -  . 

lawry,  to  which  the  cafe  in  queftion  was  af- 
fimilated,  could  not  be  redrefTed  by  a  writ  of 

error,  becaufe  no  perfon  could  be  afFecled  by 
r  j> 

it,  fuch  miflake  defeating  the  operation  of  the 
procefs;  that  whatever  latitude  or  licence 
might  be  taken  in  parliamentary  profecutions, 
yet  this,  like  every  other  ftatute,  was  to  b^ 
conftrued,  after  it  was  pafTed,  by  the  known 
rules  of  law,  and  according  to  the  ftridtneis 
required  in  criminal  proceedings  :  and  laftly, 
that  fuppofing  major  general  Alexander  Gor- 
don had  been  attainted  by  his  right  name, 
and  afterwards  pardoned  by  the  wrong  name 

of  Thomas  Gordon,  this  n  pardon  would  not 

.  . 

•  But  fee  Fofl.  86. 

be 
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be  available, 


a 


tainted  :-  '  'and  it  'WoiiM  b'e1  very'r'igorousf,: 
fuch  an  attainder  as  was  in  the  principal  caff, 
mould,  notwithftanding  the  mfrtakfc  '  of  the 
name,  be  good  to  take  away  a  man's  life,  and 
yet  that  a  pardon  by  reafon  of  the  fame  mlt* 
take  mould  not  be  good  to  fave  a  man's  life: 
which  laft  reafon  had  great  weight  with  the1 
lords;  and  they  determined  accordingly,  the* 
judges  having  given  their  opinion  to  the  fame 
effect,  and  having  declared,  that  if  Alexandef 
Gordon  upon  fuch  an  attainder  had  beeft 
brought  to  the  king's  bench  bar,  and  had 
made  this  matter  appear,  that  court  could  not 

have  awarded  .execution  againft  him. 

io  jno.njs^qo  *,rii  gaU£dldb  ^l^fhrr?  ifo*-A  ,«.jr 

'^nwif-id  ^bujijfil    idv»W-w    iwb    •  ?."»r>aiq- 
Under  tjais  head  of  acls  which  innovate  on 

the  crime,  our  attention  is  ftrongly  attracted  by 
that  interefting  p  bill  of  attainder,  the  cata- 
flrophe  of  a  long  profecution  againft  the  earl 
of  StrarTord  :  in  which  whole  proceeding  the 
chief  movers  were  evidently  actuated  by  am- 
bition and  perfonal  refentment,  whatever  bet* 

A    lf*£     * 

ter  principles  might  animate  the  general  crjf 

1on  bluow  £iobi£ci  '  ciilJ  jfiubioO  ^fitnori  I    io 
•  See  Foil.  8i.&n.  »  St.  16  C,  I.  c.  I.  pr. 

of 
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of  his  q  very  numerous  opponents.  This  cafe, 
like  many  great  political  events,  is  gene- 
rally judged  of  in  extremes.  I  do  not  now 
recite  it  for  the  fake  either  of  defending  or 
arraigning  the  character  of  a  ftatefman,  but 
becaufe  it  may  illuftrate  the  nature  of  the 
fubject  of  which  I  am  difcourfing.  If  fome 
particulars  of  his  administration  were  cenfur- 
able,  it  does  not  follow  that  he  ought  to  have 
been  attainted  by  an  occafional  law  :  and  we 
may  juftly  condemn  that  feverity,  without 
defending  the  whole  of  his  imputed  conduct. 
It  is  fingular  that  Mr/  Whitlocke,  who  was 
chairman  of  the  committee  againft  the  earl, 
and  clofely  connected  with  his  enemies,  ex- 
alts his  character  very  highly  for  wifdom, 
faithfulnefs,  and  gallantry  of  mind.  Yet8  his 
royal  mafter  declared  to  both  houies  from  the 
throne,  that  for  matter  of  mi/demeanor  he  was 

«*PI/     {T'-3!X       £'•  -i£l  '  3ft    JJ.1)  ;    ^fll1i;>'.H     fitly' 


1  The  bill  was  carried  in  the  houfe  of  commons  by  704 
sgainft  56;  in  'the  houfe  of  lords  by  26  only  againft  19: 
(9  Parl.  hift.  262.  290.  n.)  lord  Clarendon's  account,  that 
eleven  lords  only  diffentcd,  being  erroneous,  (i  Clar.  hilt.  reb. 
201.  fol.  ed.  1704.)  The  ft.  13  &  14  C.  II.  c.  29.  recites,  th&t 
fhe  diiTentients  in  the  houfe  of  commons,  whofe  names  were 
pofted  up,  \vere  nine  and  fifty  ;  but  this  alfo  appears  to  be  a  mif- 
take:  fee  the  lift,  9  Parl.  hift.  288,  9, 

*  9  Parl.  hift.  251.  312.  318. 

•  Jbid.  286,  7. 

aktidid/l  A  |fe  - 

v  2  fp 
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fo  clear  jin  that,  that  he  thought  k>rd  Strafford 
was  not  fit  to  ferve  him  or  the  commonwealth 
iiv  any '-office  of  truft,  no  not  fo  much  as  that 
of  a  conftable.     It  would  be  prolix  to  men- 
tion and  weigh  the  particulars  of  the  evidence. 
To   return  to  our  more  legal  obfervations. 
This  bill  of  attainder  then  may   be   ranked 
among  thofe  before  commented  upon,  as  in 
its  operation  it  refpects  the  crime,  determining 
thofe  things  to  be  treafon,  which  by  no  prior 
law  or  adjudication  could  be  or  had  been  ib 
declared.      The 'judges  indeed   prefent  had 
iignified  their  unanimous  opinion,   that  upon 
all  which  the  lords  had  voted  to  have  been 
proved,  the  earl  of  StrafFord  did  deferve  to 
undergo  the  pains   and  forfeitures   of   high 
treafon  by  law.      But  this  fe-ems  purpofely 
ambiguous ;  it  does  not  charge  him  with  hav- 
ing poiitively  incurred  that  crime.     The  act 
begins  with  reciting  that  he  had  been  im- 
peached by  the  commons,  which  profecution 
indeed  was   then    depending;     and    tho    the 
accufers  had   fhewn  unprecedented  want  of 
candor,    they  knew  the   decifion   would   be 
made  on  eftablifhed  principles   of  law,   and 


9  Parl.  hift.  307, 

S  f  4  therefore 
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therefore  renewed  the  attack  in  this  more 
dangerous  form.  After  a  brief  enumeration 
of  the  principal  articles,  the  exprefiion  of  the 
judges  is  adopted,  that  he  deferves  to  undergo 
the  pains  and  forfeitures  of  high  treafon. 
But  the  fhtute  neither  pofitively  declares,  that 
the  fum  of  .his  offences,  collectively  taken, 
and  there  laid  to  have  been  proved,  amounts 
to  treafon,  nor  is  any  particular  word  inferted, 
legally  appropriated  to  the  defignation  of  that 
crime,  except  that  his  conduct  in  Ireland  is 
interpreted  a  levying  of  war.  This  aft  was 
repealed  by  a  u  ftatute  pafTed  about  two  years 
after  the  reftoration.  We  are  therefore  not 
only  at  liberty,  but  called  upon,  to  confider 
the  former  meafure  as  unjuft.  The  fubfe- 
quent  declaration  of  the  legiflature  explicitly 
condemns  the  notion  of  accumulative  treafon, 
deciding  that  none  of  the  pretended  '  crirfies 
being  treafon  -#part,  fo  they  could  not  be  in 
the  whole.  This  feeems  a  rule  of  general 
extent;  and  it  is  obfervable,  that  the  reafon- 
ablenefs  of  it  feems  'admitted  even  by  Mr. 
Pym  in  an  eager  fpeech  againft  the  earl.  As 
to  the  conjiru&we  treafon  alfo,  the  later  fta- 


W  8   ft  ^xbiwa^  mio^  . 

tAl  lO    .'i;.'  .'"•"'  V-".-"    -'     •    '-      .     .'     \  '  .  !      i-  -•  )       !i-       '     -rt' 

•  13  &  ?4  C.  II.  c.  *$.  "«OKio3     *  Ruftiw.tr.  Straff.  661. 
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tute  refutes  the  interpretation,  by  which  the 
levying  of  war  was  imputed  to  lord  StrafFord; 
but  from  thence  few  inferences  can  be  drawn 
of  practical  application.  The  bill  of  attair*- 
-der  was  a  private  ad:,  and  is  preferved  for  our 
infpection  only  perhaps  by  Rufhworth  in  his 
7  account  of  the  trial.  For  the  reverfing 
ftatute,  (which  is  placed,  whether  properly  or 
not,  among  the  public  aets)  ordained  that  all 
records  and  proceedings  of  parliament  relating 
to  the  faid  attainder,  mould  be  wholly  can- 
celled and  taken  off  the  file,  or  otherwiie 
defaced  and  obliterated,  to  the  intent  the  fame 
might  not  be  vifible  in  after  ages,  or  brought 
into  example  to  the  prejudice  of  any  perfon 
-whatfoever. 

tlqxs  siitfsftigvi  adj  to.woiiinfikdb  irrsup 

.nolfidii  ^lEfcVyawkmfc  lo  ouitpa  tub  rtiunshflFOO 

II.  :  I  flialf  next  give  an  inftance  of  a  bill 

of  attainder  where   no  innovation  feems  t6 

have  been  made  refpecting  the  .  crime  %  but 

the  a  energy  of  legiflative  power  was  exerted' 


JIGS  adt 
r  7S6>  7- 

»:Sec  i  Hal.  H.  P.  <^/i3i.  &  ant.  504,  as  to  levying  «*r. 
*  See  the  adt  for  attainting  fir  John  Fenwick,  ft.  8  W.  III. 
c.  4.  in  5  St.  tr.  44.  (ed.  1730.)  and  the  proceedings  of  the 
very  copioufly  reported  J  ;.-.   &  j.-»  f 
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on  the  rules  of  evidence.  Confpiracies  were 
formed  a  few  years  after  the  revolution  to  af- 
faffinate  the  king,  and  reftore  his  predeceffor 
by  the  aid  of  a  French  invafion.  However 
ingenious  the  contending  factions  might  be 
about  the  end  of  Charles  the  fecond's  reign 
in  counterfeiting  plots,  thefe  againft  king 
William  were  real  and  undoubted  machina- 
.tions.  Among  the  reft,  fir  John  Fenwick 
was  indicted,  on  the  oaths  of  Porter  and 
Goodman,  as  a  promoter  of  ^the  concerted  in- 
vafion. Upon  his  repeated  affurances  of 
making  a  full  and  ingenuous  confeflion  of  his 
knowledge  of  any  defign  againft  the  king's 
perfon  and  government,  he  obtained  the  royal 
favor  to  have  his  trial  delayed.  But  he  abufed 
this  clemency  by  uttering  informations  wholly 
incredible,  and  which  feemed  contrived  to  ftifle 
the  real  confpiracy.  In  the  mean  time  Good- 
man withdrew,  whereby  there  was  a  deficiency 
of  legal  proof,  a  ftatute  b  then  lately  made 
requiring  two  witnefies  in  the  more  atrocious 
kinds  of  high  treafon.  Thefe  particular  fads 
are  fuggefted  in  the  bill  of  attainder j  which 

£di  .jfCi  £S  .m0o; 
k  7W.III.C.  3.  §?. 

being 
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e  being  brought  into  the  houfe  of  commons, 
a  formal  trial  was  there  inftituted,  with  ad- 
vocates on  both  fides,  which  lafted  many  days, 
and  the  debates  were  conducted  with  great 
ferioulhefs  and  attention.  The  fentence  paf- 
led  into  a  law  :  and  tho  perhaps  to  cenfure 
as  unjuft  any  acl  of  the  legiilature,  while 
unrepealed,  might,  in  general,  be  unwarrant- 
able prefumption,  yet  it  may  be  neither  un- 
becoming, nor  uninftrudlive,  to  confider  in, 
what  particulars  the  feverity  of  this  proceed- 
ing deviated  from  the  rules  which  govern 
inferior  tribunals.  Such  variance  then  was  made 
by  admitting  the  teftimpny  of  a  Jingle  witnefs, 
not  d  upon  oath,  by  allowing  written  evidence 
not  competent  in  ordinary  trials,  and  by 
hearing  proof  of  what  had  been  fworn, 
where  fir  John  Fenwick  was  not  a  party,  nor 
prefent,  and  of  things  tranfadted  by  his  'wife,, 
'ji 


jj  -        ' 

e  Witnefles  were  alfo  examined,  and  counfel  on  both  fides 
heard  in  the  houfe  of  lords.  (Lords'  journ.  Dec.  1696.)  The 
numbers  in  the  houfe  of  commons  were  Ayes  189,  Noes  156. 
(Com.  journ.  25  Nov.  1696.)  In  the  houfe  of  lords,  forty-one 
lords,  including  eight  biihops,  entered  their  proteft.  (Lords' 
journ.  23  Dec.  1696.) 

A  Becaufe  not  the  courfe  of  the  houfe  of  commons  :  (5  St. 
tr.  84.  ed.  1730.)  but  in  the  houfe  of  lords,  the  witncffes  were 
(worn.  (Lords'  journ.  15  Dec,  1696*)  > 
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•nj    Jon  LIuuv/   numuliKq 
which  could  not  legally  exculpate  ,or  convi 

l_        i       n  _.  ,.  |H£d     TJnfO    a 

her  hulband.     The  neceffity  of  two  witne/resr 

Oil!   {KVTB    S£I      BJ  .  I  < 

was  inferred  from  the  Mofaical  inftitutions, 

j  .      ;ql  fi 

and  was  faid  to  be  the  rule  of  eternal  iuftice, 

_       ,  . 

But  this  argument  would  prove  too  much,  as 

.     .      ,.i      .   r  ~  .  r  1°   3Yorn3 

it  implies  the  mfumciency  of  one   deponent 

,  . 

in  other  capital  accufations  as  well  as  treafon. 

If  however  (without  referring  to  the  divine 

. 
code)  the  legal  rules  of  evidence  are  in  general 

the  reafonable  criterions  of  truth,  according 
to  the  nature  of  the  charge,  it  muft  be  dif- 

ficult, as  well  as  fevere,  to  fignal  out  an  ex- 

P  1 

ception.     It  feems  peculiarly  hard  that  lady 

r  r  j  j 

Fenwick's  contriving  the  abfence  of  Good- 

0  (    D33£nt>ql£X3 

man  mould  have   had  any  influence  on   the 

.    >Oi   UV13 

queftion.     The  law,  on  moral  principles  And 
*  r      .  "*  LucTanJ 

motives  of  general  utilitv,  has  eftablifhed.  that 

'  ^  i^u-Bfl  ii 


a  hufband  and  wife  mall  not  be  with 

>  vsm  ? 

•or;againft  each  other.     To   urge  what 


Fenwick  faid  or  did  as  proof  a 

of-     ill      1JJ, 

foner  was  making  the  rule  unequal,  ; 

a&s  or  declarations  could  npt  operate3,!!!  His. 

favor.     The  danger  of  the  precedent  was  re- 

•  *        -iso  3ffl  ni  2j; 
prefented  on  both  fides.     On  the  one  hand, 

it  was  unfafe  to  have  it  thought  that  treafon, 

\        *  1  ^     ^VV-fitl   £     ^ 

within    the  knowledge  of "  a  :  fi'rtgle  witnefSi 
efcape  with  certain    impunity,    iince 

even 
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J  r  i  ,  o/ 

even   parliament  would  not   interfere.      On 

'"i  ^1r<"[['~  ' 

the  other  hand,  it  was  alarming;  to  fet  the 

•'Tf          r 

legiflature  an  example  of  taking  away  life  By 
a  fpecial  law.  Here  it  was  obvious  to  dif- 
play  the  humane  indulgence  which  a  prifoner 
enjoys  of  taking  peremptory  challenges  to 
thirty-five  of  the  jurors  returnee!  to  decide 
upon  his  innocence  or  guilt  in  a  charge  oF 
treafon6;  which  privilege  was  lofl  in  that  par- 
liamentary proceeding.  Indeed  in  a  govern- 
ment purely  democratical  fuch  bills  of  attain- 
der might  be  flill  more  reaibnably  feared. 
To  hurry  a  man  to  death,  like  another  Pho- 
cion,  according  to  the  prefent  phreniy  of  an 
exafperated  mob,  is  perverting  the  ends  of 
civil  fociety.  But  thofe  who  argued  againft 
the  bill  went  too  far,  when  they  faid,  that,  if 
it  palled,  none  but  prophets  could  live  amongft 
us.  We  may  confidently  hope,  that  to  in- 
duce the  combined  legiflative  powers  of  this 
country  to  concur  in  a  bill  of  attainder  re- 
fembling  the  two  laft  fpoken  of,  there  mufl 
be  a  ftrange  mixture  of  unfortunate  events, 

as  in  the  cafe  of  lord  Strafford,  or,  as  in  this 
»rft  rrO  '  ^fetf  ifjo'd 


^ 

•  2  Hawk.  413,  4;  befidcs  indefinite  challenges  for  caufe. 
(ibid.) 

iolb 
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latter  in  fiance,  atrocious  and  apparent  guilt.— 
In  the  warrant  for  executing  fir  John  Fen- 
wick,  tho  the  fentence  of  attainder  was  an  act 
of  parliament,  the  f  king  remitted  all  the 
corporal  feverities  which  form  a  part  of  the 
ordinary  judgment,  except  decapitation. 
,j 

-v' 

III.  I  proceed,  thirdly,  to  acts  of  parlid- 
roent,  which  principally  affect  the  punifoment, 
making  therein  fome  innovation,  or  creating 
fome  forfeiture  or  difability,  not  incurred  in 
the  ordinary  courfe  of  law,  and  which  are 
called  bills  of  pains  and  penalties.  Of  this 
kind  was  the  ftatute 5  which  doomed  lord  Cla- 
rendon to  banijhment,  on  the  ground  of  his 
leaving  the  kingdom,  while  he  was  under  pro- 
fecution  by  the  houfe  of  commons.  The 
fame  fentence  was  denounced  againft  bimop 
Atterburyh;  the  occafion  of  which  parlia- 
mentary interpofition  it  is  not  fo  eafy  to  dif- 
cover.  For  the  act  does  not  fuggeft  that  he 
was  withdrawn  from  juftice,  nor  that  there 
was  any  defect  of  legal  teftimony  to  confirm 
c/fo  io  Jijfrba:-  nq  ol  rrr 

f  5  St.  tr.  136.     (ed.  1730.)  «  19  C.  II.  c.  10. 

fc  St.  9  G.  1.  c.  17. 

the 
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the  accufation.  Yet  it  charges  him  as  a 
principal  actor  in  a  confpiracy  amounting  to 
high  treafon.  Either  the  evidence,  tho  re- 
gularly admiflible,  was  thought  not  fuffici- 
ently  clear  and  full  to  convict  the  learned 
prelate  of  the  highefl  civil  crime,  or  the  more 
laudable  motive  of  mitigating  punifhment, 
produced  this  occalional  law. 

-•q  ta  ztii>  oi  ^It-iidi  «b.wbQiq  I  .Til 
On  the  other  hand,  the  legiflature  once 
impofed  a  fentence  more  fevere  than  could 
have  been  awarded  by  the  inferior  courts. 
The  *  act,  I  now  mean,  was  paffed  in  Charles 
the  fecond's  reign,  againft  the  perfons  who 
afTaulted  and  wounded  fir  John  Coventry,  and 
for  their  complicated  guilt,  were  to  furrender 
by  a  day  prefixed,  on  pain  of  perpetual  ex- 
ile ;  in  cafe  of  returning  to  the  king's  domi- 
nions, they  were  to  ftand  attainted  of  felony 
without  benefit  of  clergy;  and,  laftly,  they 
were  made  incapable  of  pardon,  except  by  a 
law  in  which  they  mould  be  fpecially  named. 
Tho  the  aggravated  crime  of  thefe  ruffians 
might  exempt  them,  as  individuals,  from  any 
claim  to  pity,  yet  the  precedent  of  difcre- 

OI-*  f.0^i.b&)      ^1  .!*.&$   » 

1  St,  22  &  23  C.  II.  c.  i,  .: 

tionary 
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tionary  feverities  is  alarming,  as  they  are  too 
eafily  influenced  by  prefent  and  pcrfonal  re- 
fen  tment.  As  to  the  reftraint  on  the  prero- 
gative of  pardon,  the  houfe  k  of  commons 
were  feafonably  reminded  in  the  debate, 
that  he  who  advifed  the  emperor  to  (hut  up 
the  fanftuary,  fled  himfelf  to  the  horns  of  the 
altar  afterwards  in  vain. 

• 

There  may  be  bills  of  pains  and  penalties 
of  another  kind,  which  do  not  ib  properly 
change,  as  take  up  the  legal  fentence  prema- 
turely, which  it  may  be  fufficient  barely  to 
mention  for  the  fake  of  mewing,  how  they 
may  be  clafled  and  conlidered  in  our  law. 
Thus  in 1  the  cafe  of  New  Shoreham,  fixty- 
eight  electors  for  that  borough  by  name  are 
difqualified  to  vote  for  members  of  parliament. 
Such  incapacity  was  part  of  the  puniiliment 
provided  by  the  m  general  law  againil  bribery. 
The  operation  therefore  of  this  legiflativc 
fentertce  was  to  preclude  the  neceffity  of  for- 
mal convidtions  againfl  each  individual,  their 
guilt  being  thought  fufficiently  apparent. 


k  i  Grey's  debates,  344.  !  St.  1 1  G.  III.  c.  55. 

•  St.  2  G.  II.  c.  24.  §  7. 


It 
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It  muft  be  admitted,  that  in -all  penal-  (k- 
tutes  puffed  ex  poft  fatto,  except  where  the 
innovation  mollifies  the  rigor  of  the  criminal 
code,  juftice  wears  her  fterneft  afpe6fc.     Mo- 
ral   confcience   and  human   frailty    have  no 
longer  the  additional   guidance  of  the  law. 
Bills  of  attainder  for  treafon,  notwithftanding 
their  plaufible  pretences,  have  offended   the 
general   humanity  of  this   nation,  and  have 
been  remarked  to  roll,  like€ifyphus's  ftone,  on 
the  promoters.     The  natural  juftice  of  fuch 
bills  has  been  inferred  from  many  arguments, 
the  principal  of  which  I  mall  allude  to,  and 
(hall  curforily  confider  their  weight,  without 
affecting  to  determine  fo  important  and  ferious 
a  queftion.     Thefe n  advocates  urge,  that  in  a 
ftate  of  nature  every  man  had   an   abfolute 
right  to  defend  himfelf,  and  was  under  a  fort 
of  obligation  to  protect  other  injured  perfons 
againft  the  oppreflbr;  that  in  a  focial  ftate 
the  right  of  the  whole   is  the  fum  of  ihe 
rights  of  every  individual ;  thus  they  think 
the  difcretionary  power  of  the  fword  is  fully 


*  Dlfc.  on  treafons  and  bills  of  attainder,  afcribed  to  Mr. 

Weil,  97  &c.  (zd  ed.)  and  fee  the  fpeechcs  againft  fir  John 
Fenwick,  5  St.  tr.  (ed.  1730.) 

.VOL.  II.                 T  t  derived 
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derived  to  the  legiilative  part  of  the  commu- 
nity.    They  infift  that  it  is  the  heighth  of  ab- 
furdity  to  imagine  a   government   under  an 
obligation  to  afford  protection  and  reparation 
to  any  one  individual,  and  at  the  fame  time 
under  a  moral  incapacity  of  extending  this 
regard  to  all  the  individuals  confidered  toge- 
ther as  a  body.     They  affirm,  that  the  pro- 
pofition,  which  fuppofes  the  explicit  laws  of 
any  fociety  the  invatiable  flandard  of  what  is 
punifhable  or  unpunishable,  deftroys  the  very 
notion  of  right  and   wrong.      They  admit, 
that  as  to  mala  prohibita  the  law  muft  precede 
the  vindication :  but  they  contend,  that  there 
is.no  neceffity  of  legal  notice  to  abflain  from. 
mala  in  fe  -,  that  confcience  gives  that  warn- 
ing, and  therefore  fuch  crimes  ought  to  be 
punifhed,   tho  not  defcribed  in  any  pofitive 
inftitution,  prior  to  the  commiffion  of  them. 
They  dwell  upon  treafon  being  the  greateft 
crime,   becaufe    it  fubverts  the   government 
and  the  laws,  by  which  other  crimes  are  re- 
flrained,  and  on  which  therefore  all  fecurity 
depends.     They  conclude,  that  whoever 3jyft 
convinced  in  his  confcience,  whether  by  evi- 
dence legally  admifTible  or  otherwife,  that  the 
accufed  perfon  is  guilty,  ought  to  give  his 

con/ent 
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confent  to  a  bill  of  attainder:  and  that,  Upon 
the  whole,  when  it  is  the  aft  of  the  fuprenie' 

power,  whoever  deferves  to  die,  dies  juftly. 
floLteifiqai  bns  noiftatoiq  *    yftfi  o3  'ncbfigiMo 

On  thefe  reafons  I  mall  firft  premife  a'li' 
obfervation  °  before  intimated,  that  it  is  very 
difficult  to  afcertain  the  juft  foundation,  mea- 
fure,  and  limit  of  putiimment  in  a  fuppofed 
ftate  of  nature,  and  that  little  progrefs  has 
been  made  in  this  inquiry,  by  the  great  maf- 
ters  of  general  jurifprudence. But  what- 
ever juft  power,  of  not  only  repelling,  but  of. 
preventing  or  punifhing,  wrong  by  extempb-' 
raneous  methods,  individuals  might  pofTefs  in 
fuch  ideal  flate,  this  can   hardly  extend  to 
authorife  the  infliction  of  occafional  punifh- 
ments  by  the  rulers  of  fociety. — : — All  civil 
magiftracies  have  in  reafon  their  appointed 
province.  The  legiflative  ought  not  to  intrench 
on  the  judiciaj.     Legiflation,  as  it  is  the  no- 
bleft  exertion  of  human  fovereignty,  is  the 
hardeft   talk  of  human  wifdom  •>  and  mould 
not   be  perplexed    by  fuch  temporary   con- 
fiderations  or  conjunctures  as  might  hazard 
impartiality  of  decifion.     Hence  the  political 
congruity   of  firft  enacting  laws,  and  then 
sir*  3vig  03  3i%JO  ,yiii!^  'ti  notoq  btjlu^£ 

•  Ant.  490. 
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inforcing  them  on  fub&quent  occafions,  and 
by  different  magistrates,  has  been  confirmed 
by  the  very  conflant  ufage  of  the  world ;  in 
the  observance  of  which,  the  fubjects  of  every 
ftate  have  been  thought  deeply  interefted. 
Thus  .when  a  general  law  is  made  retraining 
crimes,  the  due  application  of  it  is  a  new 
field  to  exercife  the  faculties  of  our  minds. 
To  do  the  whole  at  once  is  relying  too  much 
on  our  judgments,  efpecially  when  the  va- 
rious pafiions  are  heated  or  alarmed  by  an 
intereiling  crifis.  Such  is  not  the  time  prac- 
tically to  overturn  legal  inilitutions,  which 
have  either  been  fandtioned  by  long  tradition 
and  experience,  or  were  didtated  by  tempe- 
rate reflexion  j  and  having  univerfality  for 
their  obje£t,  were  uninfluenced  by  prefent 
fears,  and  perfonal  enmity  or  favor.  isq 

A  J 

MiKxft  ad  3rt?mJ£Tii  -li&Kjiri  I*  .<$y 

The  defence .  of  bills  of  attainder  relies 
much  on  the  fuppoiition  of  what  is  rarely 
trA,ie,  and  ftill  more  rarely  can  be  proved,  as 
it  ought,  tho  true,  that  the  fafety  of  the  ftate 
eflentially  depends  on  the  death  of  the  parti- 
cular offender.  What p  traitor,  when  difco- 

vered,  can  be  fo  formidable  ?  what  people  fo 

BXWT* 
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f  See  tbeproteft  of  the  forty  -one  kmJs  referred  to  a'nt.' 53  5.  n. 
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infecure  ?  But  if  we  were  to  agree  with 
*  Caffius  in  his  affertion,  "  babet  aliquld  ex 
iniqtfo  omne  magnum  exemplum,  quod  contra 
fingulos  utilitate  publlca  rependitur"  ftill  it  is 
exploded  cafuiftry  to  fupport  by  its  expedien- 
cy what  is  allowed  to  be  unjuft.  The  r  ex- 
travagant author  of  Leviathan  writes,  that 
traitors,  like  public  enemies,  may  be  punim- 
ed  in  an  arbitrary  manner.  This  fophifhy 
feems  adopted  from  s  Cicero,  (whofe  dazzling 
orations  might  lead  into  many  moral  and  po- 
litical errors)  "  legem  Semproniam  ej/e  de  d~ 
•uibus  Romanis  conjlitutam  :  qui  autem  reip.  Jit 
hojiis)  eum  civem  effe  millo  modo  poffe.  But 
here  the  fame  dangerous  latitude  of  fudden 
difcretion  is  exerted,  unlefs  an  exprefs  and 
general  law  had  previoufly  defined,  by  l  what 
particular  a<5r.s  a  citizen  might  become  hoftis 
reip.  and  what  particular  treatment  he  mould 
accordingly  receive. 
xbiBi  3J  'tfiHw 

8£  T^ie  great  *  cafe  fuppofed,  where  the  de- 
fecT^of  our  penal  law  might  require  the  oc- 
caiional  hand  of  punifhment,  is  an  attempt 
-ooltib  nodw  ^B( 


• 


o^q  Jfiw      sfio    • 

ac.  ann.  1.  in.  c.  1  2.  r  Hobbes  Leviathan  c.  28. 

»  In  L.  Catilin.  orat.  iv.  §  5.         l  See  Vol.  I.  236. 
u  Difc.  on.  treafons  ajid  bills  of  attainder  103;=  . 


is  general  and  vague  :  'parliamentary  ammad- 
•berfion,  and  a  removal  of  pernicious  minifters 
from  the  royal  counfels,  feem  the  proper  re- 
medies againft  fuch  offences.  Difcretiona- 
ry  feverities  inflicted  by  particular  ftatutes, 
would  probably  be  both  inexpedient  and  un- 
juft.  It  is  a  dangerous  field  for  the  difplay  of 
vindictive  eloquence,  which  mould  not  be 
allowed  to  excite  men  to  greater  rigor  than  a 
preordained  law  has  prefcribed,  —  ut*omnes  in- 
tettigant  in  concionibus  ejje  mvidice  locum,  in 

judlcns  veritati. 
rigfcw.  10   3fi«;9    ti-u»r     ^t£.T,iite  a  ,//B{ 

The  admired  author,  on  whom  chiefly  f  ' 
have  commented  in  thefe  latter  pages,  feems 
greatly  to  miftake,  when   he  y  aflerts,    that 
lord  Clarendon  himfelf  was  fo  far  convinced,' 
an  attempt  to  fubvert  the  law  was  treafon, 
that  he  carried  up  an  impeachment  againft 
the  judges  in  the  cafe  of  fhip-money.    For 
the  general  accufation  againft  the  judges  was 


i   h«.e  sninrif^!;  noiJuiiilni  b 

*  M.  T.  Cic.  o^t.  pro  A.  Cluent.  perorat. 

y  Difc.  on  treafons  &c.  104.  -  This  I  fuppofe  refers  to  lord 
Clarendon's  fpeech  faid  to  have  been  made  at  a  conference  of  the 
houfes  on  thefubjeft;  (i  St.  tr.  687.  ed.  1730.)  but  he  does  not 
charge  the  offence  to  be  treafon. 

of 
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of  mifdemeanor  z  only  ;  but  if  the  impeach- 
ment had  been  for  treafon,  it  was,  as  an  im- 
peachment, to  be  decided  by  the  eftabliflied 

•^ijTUnil    I    GUOUIIIUq    \    I   l£VOfH-Jl  Ji  DflJ^  .\\^,  . 

rules  of  law,  as  to  the  definition  of  the  of- 

*w  i    I3(jO  ICT   vJilJ   III  vCjl     ^CjJl/IlIUOj   Us  VOl   Oil  T    jrTTO*!  T 

fence  j  and  founds   no  argument  in  defence 

'  ' 
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~lo  YiJfolib  pflj.ioi  Jbbft  eooisgrnsfa  iz-gi  jl    ,llm 
Lailly,  it, is  faid,  that  when  it  is  the  ad: 

of  the  fupreme  power,  whoever   deferves  to 
die,  dies  juftly.     This  in  terms  excludes  in- 
ferior judicatures.      Their   proper .  province 
is  here  allowed  to   be   to  declare   the  {table 
law,  not  to  eftimate   moral   guilt   or  weigh 
political  danger.     Have  legiflatures  a  confci- 
entious  right    (for  I  queftion  not  their  un-_. 
defined  conftitutional  power)  to   proceed  byc 
any  other  rule  ?      There  is   a  moral   and  a  r 

*  IL;J 

civil  juflice.     Offenders  may  deferve  the  ul~ 
timum  fupplicium  on  a  moral  and  philofophi- 
cal  view  of  their  guilt;  but  how  their  de-. 
merit  mould  authorife  the  political  infliction  9^ . 
it,  otherwife  than  according  to  pre-eftablifh- 

ed  inftitutions,  it  is  difficult  to  determine  and 

l^| 

biol  ol  nfeit  aloqqiA  I  stn'T ,f 01    Jii  ^BB,      «o  .  DlrG  < 

axlllo  ajiptslnGO  &  j£  obcai  na^d  'J-Ii'-'Vy .hicl jd^^a}  ^'aoi>.iai&rj 
*  Lords  journ.  22  Dec.  1640.     9  Parl.hift.  185.    See  fpeeches 

and  proceedings  againft  the  judges,  at  the  end  of  MrJtJarnpden's 
cafe,  i  St.  tr.  (ed.  1730.) 

evince. 
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evince. Offences  againft  the  law  of  na- 
ture are'  obnoxious  to  divine  punimment,  be- 
caufe  the  will  of  the  creator,  which  confti- 
tutes  that  law,  hath  been  fufficiently  pro- 
mulgated* .That  the  earthly  rulers  of  fociety, 
who  are  ordained  fuch  for  this  very  end  of 
prefcribing  the  line  of  civil  conduct,  fhould 
be  extreme  to  mark  what  is  done  amifs  be->», 
yond  that  which  is  written,  mould  punifh 
the  tranfgreflion  of  laws,  which  they  have 
neglected  to  give,  feems  too  great  a  power  for 
man  to  exercife  over  man, 

:>v  wTTJ  Si? 


The  end  of  the  Firft  Divifion 
of  the  Third  Part. 
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